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USING THE EXEMPTION GUIDANCES 

This is one of a series of Guidances by the Information Commissioner’s Office that offers an 
overview of the Information Commissioner’s understanding of the exemptions in the Public 
Access to Information (PATI) Act. The Guidances are a reference tool to help decision makers—
Information Officers, heads of public authorities, and those assisting them—understand when 
and how to apply the exemptions.  

The Guidances provide our general recommended approach and the issues the Information 
Commissioner will likely consider when deciding an application for review. The Guidances do not 
replace the need to obtain training on the PATI process and the operation of the exemptions. It 
may also be necessary for public authorities to obtain legal advice on the interpretation and 
application of the exemptions.  

Each Guidance discusses a specific exemption provision. It provides background and the 
applicable tests for each exemption, along with examples of questions designed to assist your 
decision making. The questions may help you identify the issues to consider when applying an 
exemption in the context of a specific request. It is essential that decision makers are able to 
explain the factual and reasoned basis for relying on an exemption. The Guidances are designed 
to support this good practice.  

The exemptions limit the new right to access public records and, because of this, should be 
understood narrowly. This is consistent with the PATI Act’s purpose to provide the greatest 
access as possible to public records. 

It is recommended that Guidances are read together when more than one exemption could apply 
to a record. Decision makers should also refer to our Guidance: the public interest test as a 
companion when applying exemptions that require you to weigh the public interest. 

This updated version of this Guidance included the Information Commissioner’s decisions on the 
relevant provision. The Guidance is also informed by the guidelines, decisions, and legal 
judgments from the UK and other appropriate Commonwealth countries with comparable 
exemption provisions.  

The Guidances are subject to a planned review and may undergo ad hoc revisions to incorporate 
new Information Commissioner decisions, court judgments, or legislative changes.  

 
Information Commissioner 

January 2023 
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In brief: the exemption for disclosure prohibited by other legislation 

1. Section 37(1) of the PATI Act exempts public records from the right of access when their 

disclosure is prohibited by a statutory provision other than the PATI Act. This might include, 

for example, a provision in a public authority’s governing legislation. 

2. The exemption in section 37(1) does not have a harm test. If disclosure of the requested 

record is prohibited by another statutory provision, as set out below, then you may 

withhold the record under section 37(1). 

3. This is also an ‘absolute’ exemption. This means that you do not need to consider the public 

interest test when making a decision under section 37(1). If the requested record falls 

within the exemption, no further analysis is needed to withhold the record under the 

section 37(1) exemption. 

4. The PATI Act is retrospective. It applies to records created at any time. 

5. Unlike most of the other exemptions that will not apply to a record that is over 30 years old, 

the exemption in section 37(1) will apply to a record regardless of how old it is, so long as 

the statutory provision which prohibits its disclosure remains in place. Thus, the 

applicability of the section 37(1) exemption will not lessen over time or expire under section 

40 of the PATI Act. 

6. Section 37(6) contains an explicit prohibition from disclosure of records held by the 

Attorney General or Director of Public Prosecutions that are subject of legal professional 

privilege. This provision is specific to the two named positions and their respective public 

authorities and should not, under normal circumstances, affect most other authorities.  

Steps to follow when applying the exemption for disclosure prohibited by 

other legislation 

7. The decision-making process to apply an exemption should always start with a 

presumption of disclosure. You should assess the records on a case-by-case basis.  

8. The considerations required for the application of the exemption in section 37(1) are set 

out below. As you make a decision, pay careful attention that you follow any test or 

criteria set out in the statutory provision that prohibits disclosure of the information 

being requested. 

9. In most cases, your public authority will first locate and retrieve the requested records. 
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10. You may then decide that a statute or statutory instrument prohibits disclosure. Consider 

taking the following actions: 

i. Identify the statutory provision which prohibits disclosure and check the date 

the statutory provision was made; 

ii. If the statutory provision was made before the PATI Act came into effect on 1 

April 2015, you need to apply the legal tests found within that statutory 

provision to decide if disclosure can be made.  

a. If the record (or part of the record) falls within the prohibition on 

disclosure in the statutory provision, section 37(1) applies and you must 

withhold the record (or part of the record). 

b. If the record (or part of the record) does not fall within the prohibition on 

disclosure in the statutory provision, the record (or part of the record) 

cannot be withheld under section 37(1). 

iii. If the statutory provision was made after the PATI Act came into effect on 1 April 

2015, you should look for express mention of the PATI Act within that statutory 

provision: 

a. If the statutory provision expressly states that its prohibition on 

disclosure is to have effect despite the PATI Act, you need to apply the 

legal tests found within that statutory provision to decide if disclosure 

can be made.  

i. If the record (or part of the record) falls with the prohibition on 

disclosure in that statutory provision, section 37(1) applies and 

you must withhold the record (or part of the record). 

ii. If the record (or part of the record) does not fall within the 

prohibition on disclosure in that statutory provision, the record 

(or part of the record) cannot be withheld under section 37(1). 

b. If the statutory provision does not expressly state that its prohibition on 

disclosure is to have effect despite the PATI Act, then you cannot use it to 

justify withholding a record under section 37(1). 

iv. Check if there is a gateway provision which relates to the public disclosure of 

records and consider whether the conditions set out in the gateway provision 

are met. If the conditions for public disclosure, as set out in the gateway 

provision, are met, you cannot justify withholding the record under section 

37(1). 

11. Once you have reached your decision, an initial or internal review decision should be 

issued to the requester that explains your decision and your reasoning. 
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Steps in applying section 37 exemption

Made before
 1 April 2015

Made after 
1 April 2015

Does the statutory provision specifically state 
that it is to have effect despite the PATI Act?

NO
Step 2: Apply the legal test within the statutory provision

Does the record (or part of the record) fall within the 
prohibition on disclosure in the statutory provision?

YES

Section 37(1) does not apply

YES

Section 37(1) applies and record 
must be withheld

YES

Step 3: Consider if any gateway provision applies
Is public disclosure of records possible under certain 

conditions? Are those conditions met?

NO

Step 1: Identify the statutory provision prohibiting disclosure
Was the statutory provision made before or after the PATI Act went into 

effect?
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Disclosure prohibited by other legislation – section 37(1) 

12. Section 37(1) exempts information from the right of access if its disclosure is prohibited by 

any statutory provision, other than the PATI Act. 

13. Some public authorities hold records which are subject to prohibitions on disclosure under 

statutory provisions other than the PATI Act.  

 

14. When you receive a request for records that you think may be prohibited from disclosure by 

a statutory provision, you will have to assess whether the records fall within the scope of 

that prohibition.  

15. The prohibiting statutory provision may set out conditions, tests or time limits which must 

be met before the prohibition applies. Some statutory provisions prohibiting disclosure may 

also require consideration of public interest factors as part of that statutory test. 

Example: 

In Decision 27/2019, Bermuda Health Council, the Information Commissioner was 

satisfied that section 18(1) of the Bermuda Health Council Act 2004 creates a 

mandatory prohibition on disclosure of certain records. The provision reads: 

Confidentiality 

18 (1) Except in so far as may be necessary for the due 

performance of a person’s functions under [the Bermuda Health 

Council] Act or any other statute and subject to subsections (3), 

(4) and (5), any person who is a member of the Council or who 

is acting as an officer, a servant, an agent or an adviser of the 

Council shall preserve and aid in preserving confidentiality with 

regards to all matters relating to the affairs of the Council or of 

any person, that may come to his knowledge in the course of his 

duties. 

https://www.ico.bm/wp-content/uploads/2022/04/272019_Bermuda-Health-Council.pdf
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While accepting that section 4(1) of the Taxes Management Act 1976 (Taxes 

Management Act) creates a mandatory prohibition on disclosure of certain 

records or information, in Decision 12/2018, Ministry of Finance Headquarters 

the Information Commissioner concluded that the requested records relating 

to Sandy’s 360 land taxes did not fall within the scope of the statutory 

prohibition. The First Schedule to the Taxes Management Act set out an 

exhaustive list of the taxes to which the Act applies, which did not include land 

taxes. 

Similarly, in Decision 22/2022, Office of the Parliamentary Registrar 

(Parliamentary Registry), the Information Commissioner found that the 

disclosure of the General Election Nomination Papers is not prohibited by 

section 75 of the Parliamentary Election Act 1978 (Election Act). Given the 

word “shall not” in section 75(2) of the Election Act, the Information 

Commissioner accepts that there are certain records whose disclosure is 

prohibited by the provision. But she was not satisfied that the General Election 

Nomination Papers fell within that category of records. 

Section 75 of the Election Act prohibits access to “all documents relating to a 

parliamentary election delivered to [the Parliamentary Registrar] by a 

Returning Officer pursuant to [the Election Act]”. The requested Nomination 

Papers clearly related to a parliamentary election and the Information 

Commissioner accepted that the Returning Officers delivered the Nomination 

Papers to the Parliamentary Registrar at the end of nominations. The 

Information Commissioner did not accept, however, that such delivery was 

conducted pursuant to the Election Act. 

The Election Act expressly identifies the election documents that Returning 

Officers must deliver to the Parliamentary Registry, such as the counted, 

rejected, spoilt and used ballots papers as well as the parliamentary registers. 

Because the Election Act does not identify Nomination Papers as documents 

which Returning Officers have to deliver to the Parliamentary Registry, the 

Information Commissioner concluded that the statutory prohibition in section 

75 of the Election Act did not apply and the Parliamentary Registry’s reliance 

on the exemption in section 37(1) to deny public access to the Nomination 

Papers was not justified. 

 

https://www.ico.bm/wp-content/uploads/2022/04/122018_Ministry-of-Finance-Headquarters.pdf
https://www.ico.bm/wp-content/uploads/2022/09/Decision-22-2022-Office-of-the-Parliamentary-Registrar-26-Aug-2022.pdf
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16.  A statutory provision prohibiting disclosure is often accompanied with a ‘gateway’ 

provision, which allows disclosure if certain conditions are met. Public authorities who 

consider relying on the section 37(1) exemption should consider if such gateway provision 

exists and, if so, whether the conditions set out in the gateway provision are met. If the 

conditions are met, the public authority would not be able to rely on section 37(1) in 

withholding the records. 

17. When considering whether the gateway provision applies, public authorities should 

remember that disclosure made under the PATI Act is disclosure to the world at large. 

  

18. We cannot provide a list of statutory provisions that prohibit disclosure. If in doubt, you 

should seek advice about this within your authority. Public authorities will usually know 

from their prior work and experience which other statutory provisions govern their work, 

including those that prohibit disclosure of certain records or information. 

Example: 

Section 31(1) of the Bermuda Monetary Authority Act 1969 (BMA Act) prohibits 

disclosure of “all matters relating to the affairs of the Government or [the BMA] 

or of any person” that came to the knowledge of any person who is, or is acting 

as, an officer, a servant, an agent or an adviser of the BMA in the course of their 

duties. 

According to the gateway provision in section 31(1AA)(c) of the BMA Act, the 

above prohibition does not apply if the information is or has been available to 

the public from other sources. The BMA therefore cannot rely on the exemption 

in section 37(1) of the PATI Act if the requested record is already available to 

the public from other sources. 

There are other gateway provisions in the BMA Act which allow the disclosure 

of records or information which otherwise would fall within the statutory 

prohibition in section 31(1) of the BMA Act. A disclosure to the Financial 

Intelligence Agency for the purpose of its functions in section 31(1AA)(ac) is one 

example. Because these gateway provisions relate to disclosure to specific 

parties and/or specific purposes, however, as opposed to disclosure to the 

world at large, they are not relevant for consideration under the PATI Act. 
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19. If you apply the section 37(1) exemption to withhold a record, you should clearly state in 

your initial or internal review decision the relevant statutory provision and explain why the 

record (or part of the record) fits within that prohibition. 

Statutory provision 

20. A ‘statutory provision’ is defined in section 2 of the Interpretation Act 1951 as a provision of 

any ‘Act’ or any ‘statutory instrument’.  

21. An Act is an Act of the Legislature of Bermuda. 

22. A statutory instrument is also defined in the Interpretation Act as any proclamation, rule, 

regulations, order, rule of court, bye-law, notice or other instrument made under or by 

virtue of any provision of law and having legislative effect. 

23. Taken together, statutory provisions do not include prohibitions on disclosure that arise 

from judicial cases or those created under a contract. These may be covered by other 

exemptions under the PATI Act, such as the breach of confidence exemption in section 

26(1)(b). 

Prohibited 

24. The section 37(1) exemption only applies when an Act or statutory instrument actually 

prohibits disclosure.  

25. If the statutory provision gives you the power to decide whether or not to withhold 

information, this creates a discretionary decision about disclosure. It is not a prohibition 

against disclosure. The section 37(1) exemption would not apply.  

26. This discretion is usually indicated by the word ‘may’ in the statutory provision, which 

indicates the discretion to be applied by the decision maker. 

27. If, though, the statutory provision gives you an ‘absolute duty’ to prevent disclosure of the 

requested record, then the provision creates a mandatory prohibition on disclosure and the 

section 37(1) exemption may apply.  

28. An absolute duty is usually indicated by the word ‘shall’ in the statutory provision, which 

indicates that the obligation is mandatory and must be carried out. It may also be 

accompanied by a provision setting out penalties for unauthorised disclosures. 

29. Sometimes the statutory prohibition may refer to records related to certain functions of a 

public authority as defined in the relevant statutory provision. For example, section 8 of the 

Consumer Protection Act refers to the ‘functions’ of the Consumer Affairs Board. Those 

statutory functions are listed in section 4 of the Consumer Protection Act. 
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30. You should carefully examine how the statutory provision is worded to ensure it applies to 

the records you are considering.  

Questions to consider when applying the exemption for disclosure prohibited by other 

legislation 

31. When deciding if the exemption for disclosure prohibited by other legislation applies to a 

requested record (or part of a record), you may also want to consider the following 

examples of the type of questions that the Information Commissioner may consider during 

a review.  

 

What is the statutory provision creating the mandatory prohibition on disclosure? 

 Can you indicate the specific provision that contains the prohibition? 

 When was the statutory provision made? If it was made after 1 April 2015, does it 

expressly state that it has effect over the PATI Act? 

 Are there other statutory provisions that help define or identify which records or 

information cannot be disclosed, such as a provision that defines the public 

authority’s ‘functions’?  Are there statutory provisions that impose penalties or 

sanctions for unauthorised disclosure? 

 Is disclosure subject to the decision maker’s discretion? Or is the prohibition a duty 

or obligation that must be followed?  

 What are you basing this understanding on? Can you indicate the relevant statutory 

language? 

Note: 

These examples of questions presented here may help you think through what to 

ask yourself as you decide if an exemption is appropriate. 

Not all of the questions will apply in every case and they are not an exhaustive list of 

every issue that might arise. You will need to decide what issues are relevant to the 

specific request you have. 



 

 INFORMATION COMMISSIONER’S OFFICE FOR BERMUDA | ICO Guidance: Disclosure prohibited by other legislation 2023 | 12  

 Do you need to refer to the functions of your public authority? If these are defined 

in legislation, this definition must be followed.  

 Are there any penalties or sanctions for unauthorised disclosure that support your 

understanding that the prohibition is mandatory and not discretionary? 

Does the record fall within this statutory provision? 

 Can you carefully identify what records or information fall within the prohibition? 

 Can you explain, factually, how the specific requested record falls within that 

prohibition? 

 Do all of the responsive records fall within the statutory provision prohibiting 

disclosure or are only some of the responsive records included? Are there some 

records that may be disclosed? 

Does the record fall within any exception or gateway to public disclosure that is contained in 

the statutory provision? 

 Is there a statutory provision which allows the public disclosure of the requested 

record under certain conditions? If so, are those conditions met? 

32. You do not need to consider any harm test and you do not need to conduct the public 

interest test. 

33. If you decide that disclosure of the requested record (or part of a record) is not prohibited 

by a statutory provision other than the PATI Act, the section 37(1) exemption is unavailable.  

34. If you decide, instead, that disclosure of the requested record (or part of the record) is 

prohibited, then the section 37(1) exemption is available and the record must be withheld. 
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More information 

35. Appendix 1 lists select Information Commissioner’s decisions involving section 37. They are 

provided for illustration and are not intended to replace independent legal advice. 

36. Appendix 2 cites the exemption as it appears in the Public Access to Information (PATI) Act 

2010 at the time of this Guidance’s publication. A complete and up-to-date version of the 

PATI Act is available at bermudalaws.bm.  

37. If you need any more information about this Guidance or have an inquiry about any other 

aspect of the PATI Act, or public access to information generally, please contact us:  

 

  
Maxwell Roberts Building 
4th Floor 
One Church Street 
Hamilton, HM11 
Bermuda 

 

(441) 543-3700 | info@ico.bm | ico.bm  
 

 

 

 

 

 

 

 

 

 

 

  

http://www.bermudalaws.bm/
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Appendix 1: Select resources 

 

Relevant Information Commissioner’s decisions 

Decision 05/2017, Bermuda Monetary Authority 

Decision 12/2018, Ministry of Finance Headquarters 

Decision 12/2019, Bermuda Monetary Authority 

Decision 27/2019, Bermuda Health Council 

Decision 07/2020, Office of the Governor 

Decision 08/2020, Bermuda Monetary Authority 

Decision 09/2020, Bermuda Health Council 

Decision 10/2020, Bermuda Monetary Authority 

Decision 18/2022, Ministry of Health Headquarters 

Decision 22/2022, Office of the Parliamentary Registrar 

Decision 30/2022, Bermuda Gaming Commission 

These, and other, Information Commissioner’s decisions and Guidances are available on our 

website, ico.bm, as they are published. Hardcopies are available from our office, Maxwell 

Roberts Building, One Church Street, Hamilton HM 11. 

 

  

https://www.ico.bm/wp-content/uploads/2022/04/052017_-Bermuda-Monetary-Authority-.pdf
https://www.ico.bm/wp-content/uploads/2022/04/122018_Ministry-of-Finance-Headquarters.pdf
https://www.ico.bm/wp-content/uploads/2022/04/122019_Bermuda-Monetary-Authority.pdf
https://www.ico.bm/wp-content/uploads/2022/04/272019_Bermuda-Health-Council.pdf
https://www.ico.bm/wp-content/uploads/2022/04/072020_Office-of-the-Governor.pdf
https://www.ico.bm/wp-content/uploads/2022/04/082020_Bermuda-Monetary-Authority.pdf
https://www.ico.bm/wp-content/uploads/2022/04/092020_Bermuda-Health-Council.pdf
https://www.ico.bm/wp-content/uploads/2022/04/102020_Bermuda-Monetary-Authority.pdf
https://www.ico.bm/wp-content/uploads/2022/08/Decision-18-2022-Ministry-of-Health-Headquarters.pdf
https://www.ico.bm/wp-content/uploads/2022/09/Decision-22-2022-Office-of-the-Parliamentary-Registrar-26-Aug-2022.pdf
http://www.ico.bm/wp-content/uploads/2022/12/Decision-30-2022-Bermuda-Gaming-Commission-21-December-2022.pdf
http://www.ico.bm/
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Appendix 2: The exemption 

 

Disclosure prohibited by other legislation – section 37 

37 (1) Subject to subsection (6), a record is exempt if its disclosure is prohibited by any statutory 

provision, other than this Act.  

. . . 

(5) Where a statutory provision made after the coming into operation of this section prohibits 

the disclosure of a record, the provision shall not have effect unless it provides specifically that it is to 

have effect notwithstanding this Act.  

(6) For the avoidance of doubt a record held by the Attorney General or the Director of Public 

Prosecutions, that is the subject of legal professional privilege, shall be an exempt record and shall not 

be subject to public disclosure of any kind.  
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