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Summary 

The Applicant made a request under the Public Access to Information (PATI) Act 2010 to the 

Bermuda Gaming Commission (Commission) for the minutes of its Commissioners’ meetings. 

The Commission originally denied access to its meeting minutes under the exemptions in 

sections 29(1) (deliberations of public authorities) and 34(1)(a) (breach of law), (c) (fair trial), 

(e) (law enforcement methods or procedures) and (h) (facilitation of offence) of the PATI Act. 

During this review, the Commission invoked an additional administration ground under section 

16(1)(e) (frivolous or vexatious), as well as additional exemptions under sections 36(a) 

(contempt of court), 30(1)(b) (operations of public authorities) and 31(1) (financial and 

economic interests) to justify withholding the responsive records. The Information 

Commissioner notified third parties of this review, one of which asserted sections 25(1)(c) 

(adverse effect on commercial interests), 26(1)(a) (information given in confidence) and 23(1) 

(personal information) to justify withholding its information in part of one record.  

The Information Commissioner has found that the Commission was not justified in relying on 

the administrative denial in section 16(1)(e) because the PATI request was not frivolous or 

vexatious. Further, the Information Commissioner has found that the Commission was not 

justified in relying on the exemptions in sections 36(a), 34(1)(a), 34(1)(c), 34(1)(e), 34(1)(h) or 

29(1) to deny access to the records or parts of records.  

The Information Commission has also found that the Commission justified, in part, denying 

access to records under sections 30(1)(b) and 31(1). She further has found that the Third Party 

justified the application of section 26(1)(a) to withhold its information but did not justify the 

application of section 25(1)(c) as a ground for objecting to the public disclosure of its 

information.  

Finally, the Information Commissioner has found that parts of the remaining records are 

exempt under section 23(1).  

The Information Commissioner has varied, in part, the refusal for part of records 1, 2, 5, 6, 9, 

22, 24, 25, 27, 29 and 31 to deny access under section 30(1)(b); the refusal part of records 7, 

8, 11, 12, 17, 18, 20, 22 and 25 to deny access under section 31(1); the refusal of part of record 

4 to deny access under section 26(1)(a); and the refusal for parts of records 1-32 to deny access 

under section 23(1). The Information Commissioner has also reversed the denial of access to 

the remaining parts of records 1-32, and has ordered the Commission to disclose the records, 

in whole or in part as required.  
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Relevant statutory provisions 

Public Access to Information Act 2010: section 16(1)(e) (frivolous or vexatious); section 21 

(public interest test); section 23 (personal information); section 24 (definition of personal 

information); section 25 (commercial interests); section 26 (information received in 

confidence); section 29 (deliberations of public authorities); section 30 (operations of public 

authorities); section 31 (financial and economic interests); 34 (law enforcement); 36 (contempt 

of court). 

Appendix 1 provides the text of these statutory provisions and forms part of this Decision. 

Background 

1. The Bermuda Gaming Commission1 (Commission) was established in 2015 by virtue of 

the Casino Gaming Act 2014. Among others, the Commission’s mandate was, and still is, 

to receive and consider applications for a licence to operate a casino as well as to 

supervise, regulate and inspect the operations of casinos. Following legislative 

amendments in 2021, the Commission’s remit was expanded to include all forms of legal 

gambling on island, which now includes betting shops, lotteries, cruise ship casinos, and 

Crown & Anchor. 

2. The request under the Public Access to Information (PATI) Act 2010 in this review is for 

documents typically sought from (and disclosed by) public authorities, namely meeting 

minutes. This request, however, arose in the context of a particularly contentious 

relationship between the parties, described in more detail below at paragraphs 37-38, in 

the discussion of the Commission’s claim that this request was vexatious. 

3. On 29 May 2018, the PATI request was made by the Royal Gazette2 (Applicant), to the 

Commission asking them to provide the minutes of its monthly Commissioners’ meetings 

held from 1 September 2015 to date.  

                                                            

1 At the time, the public authority was known as the Bermuda Casino Gaming Commission. Its name change came 
about once its original mandate was expanded beyond regulating casino gaming, by legislative amendments in 2021. 

2 In light of the Commission’s reliance on section 16(1)(e) (frivolous or vexatious request), the Applicant waived their 
right to anonymity under section 13(4) of the PATI Act, for the purposes of any decision by the Information 
Commissioner in this matter.  
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4. The Commission’s initial decision of 10 July 2018 refused access to all the records 

requested under the exemption for the deliberations of public authorities in section 

29(1) of the PATI Act, but did not explain the reasons for its reliance on the exemption.  

5. The Applicant made a timely request for an internal review. On 19 October 2018, the 

Commission issued an internal review decision upholding its initial refusal based on 

section 29(1) and further invoked various exemptions for law enforcement records in 

section 34(1)(a), (c), (e) and (h). As with the initial decision, the internal review decision 

did not offer any explanation on why these exemptions were applicable. 

6. On the 23 October 2018, the Applicant made a timely application for an independent 

review by the Information Commissioner of the Commission’s internal review decision 

to deny access to its meeting minutes.  

Investigation 

7. The application to the Information Commissioner was accepted as valid. The Information 

Commissioner confirmed that the Applicant made a valid request for an internal review 

to a public authority. Additionally, the Information Commissioner confirmed the issues 

the Applicant wanted her to review. 

8. The Information Commissioner decided that early resolution under section 46 of the PATI 

Act was not appropriate because submissions were required from the Commission to 

determine whether its reliance on the exemptions was justified.  

9. On 19 November 2018, the Information Commissioner’s Office (ICO) notified the 

Commission of the valid review application and requested access to all withheld records. 

The Commission provided the withheld records on 14 December 2018 and 25 February 

2019. This review considers the Commission’s denial of public access to 32 withheld 

records, which totalled 132 pages. Each record was a formal minute for the meeting held 

monthly by the Commissioners, with the first dated 9 September 2015 and the final 

dated 28 May 2018. 

10. During this review, the Commission explained that, in addition to the exemptions 

originally cited, it now also relied on section 36(a), as well as sections 16(1)(e) (frivolous 

or vexatious), 30(1)(b) (operations of public authorities) and 31(1) (financial and 

economic interests). 

11. As required by section 47(4) of the PATI Act, the Information Commissioner invited the 

Commission, the Applicant and seven potential concerned third parties to make 
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representations. Five third parties responded substantively, between 8 September and 

8 October 2021, including one objection by a private company (Third Party) to public 

disclosure of a part of a record. Submissions have not been made or were expressly 

declined by the remaining third parties.  

12. The Applicant was informed of and asked to comment on the additional exemptions 

invoked by the Commission and the Third Party during this review. The Applicant made 

submission on some of the exemptions invoked by the Commission, but not the Third 

Party. 

13. The Commission did not provide a response to the formal invitation to make submissions. 

The information provided by the Commission in correspondence throughout this review 

was considered, along with relevant submissions in related reviews before the 

Information Commissioner, where it is in support of the Commission’s arguments or 

positions.  

Information Commissioner’s analysis and findings 

14. In coming to this Decision, the Information Commissioner considered all of the relevant 

submissions and information received from the Commission, the Applicant and the Third 

Party. She is satisfied that no matter of relevance has been overlooked. 

15. The Information Commissioner strives to provide as full a public explanation of her 

reasoning and Decision as possible. Section 53(2) of the PATI Act, however, prevents 

discussion of the withheld records. As a result, the analysis below cannot be as detailed 

as would otherwise be preferred. 

Frivolous or vexatious request – section 16(1)(e)   

16. Section 16(1)(e) of the PATI Act is a discretionary administrative ground that allows a 

public authority to refuse access to a record if “the request is, in the opinion of the head 

of the authority, frivolous or vexatious”. Public authorities are not required by the PATI 

Act to refuse the request if holding this opinion; and, in certain instances, they may 

decide to process the records responsive to the request.  

17. The PATI Act and PATI Regulations 2014 (PATI Regulations) do not define ‘frivolous’ or 

‘vexatious’. While the Information Commissioner ordinarily applies the dictionary 

definition of words not defined in the PATI Act or Regulations, most jurisdictions with 

provisions similar to section 16(1)(e) caution against using the plain meaning of 

‘frivolous’ and ‘vexatious’ in the context of access to information. The Information 
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Commissioner has considered Bermuda’s PATI regime, guidance drawn from Court’s 

definitions of terms, and guidance from other jurisdictions with similar legislative 

frameworks, to adopt her view. 3 

18. Section 16(1)(e) is aimed at preventing abuses by requesters of the processes set out 

under the PATI Act. This includes when a request is made in bad faith, or when the 

requester’s pattern of conduct is such that it amounts to an abuse of process or of the 

right of access.  

19. Applying section 16(1)(e) should not be done lightly. A request also should not 

automatically be deemed frivolous or vexatious because a public authority decided that 

a requester’s earlier request was frivolous or vexatious, or otherwise administratively 

denied it. Public authorities should be reflective about whether the quality of their prior 

responses to a requester might have contributed to a requester’s persistence.  

20. Further, before deciding to apply an administrative denial, a public authority must 

consider its duty to assist the requester with the request, as required by section 12(2)(a). 

The Minister’s PATI Practice Code, issued in January 20204, explains in paragraph 10.5.4 

that it is in accordance with the duty to assist in section 12(2)(a) for a public authority to 

communicate with a PATI requester if an administrative denial is being contemplated. In 

some circumstances, however, it may not be reasonable or practical for a public 

authority to seek to assist a requester.  

Bad faith 

21. A request is made in bad faith when made with an illegitimate or dishonest purpose. It 

requires a state of mind knowingly operating with furtive design or ill will. The fact that 

a requester is unwilling to cooperate with a public authority may be evidence of their 

bad faith. A pattern of conduct, i.e., through prior requests or other incidents, is not 

required to establish that a request is made in bad faith. 

22. Made in bad faith is not the same as when the request is a result of bad judgment or 

negligence, e.g., failing to account for relevant publicly-available information. A request 

                                                            

3 For a full explanation, see Decision 32/2019, Ministry of Health Headquarters, paras. 11-32. 

4 The Minister issued the Public Access to Information: Administrative Code of Practice for Public Authorities (January 
2020) (PATI Practice Code) in accordance with section 60(1) of the PATI Act.  

https://www.gov.bm/sites/default/files/PATI-Administrative-Code-of-Practice.pdf
https://www.ico.bm/wp-content/uploads/2022/04/322019_Ministry-of-Health-Headquarters.pdf
https://www.ico.bm/wp-content/uploads/2022/04/322019_Ministry-of-Health-Headquarters.pdf
https://www.gov.bm/sites/default/files/PATI-Administrative-Code-of-Practice.pdf
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is also not necessarily in bad faith even where it is clear that a requester may use the 

disclosed records in a manner that might be disadvantageous to the public authority.5 

Pattern of conduct amounting to abuse of process or right 

23. A pattern of conduct requires recurring incidents of related or similar requests by the 

requester. The time over which the behaviour is committed is also a relevant factor. The 

fact that a pattern of conduct exists is not, of itself, sufficient. The pattern of conduct 

must be such that an abuse of the PATI process or of the right of access is evident.  

24. A public authority might consider the following factors when determining if a requester’s 

pattern of conduct amounts to an abuse of process6:  

a. the actual number of requests and appeals filed, and whether they are excessive by 

reasonable standards; 

b. the nature and scope of the requests, and whether they are excessively broad and 

varies in scope or unusually detailed;  

c. whether the process was used more than once for the purposes of revisiting an 

issue which was previously addressed;  

d. the purposes of the request, and whether they were submitted for their ‘nuisance’ 

value, made without reasonable or legitimate grounds, or intended to accomplish 

some objective unrelated to the public access process;  

e. the sequencing of requests, and whether the volume increased following the 

initiation of court proceedings or the occurrence of some other related event; 

f. the intent of the requester, and whether their aim was to harass the government 

or to break or burden the system; and 

g. the outcome or cumulative effect of the requests, which may be evident by their 

history and context (e.g., the impact of previous requests or enquiries on the public 

authority’s staff) or the requester’s other dealings with the public authority (e.g., a 

grievance, dispute or otherwise acrimonious relationship between the parties). 

                                                            

5 Irish Information Commissioner, Mr ABW and the Department of Enterprise, Trade and Employment, case no. 
99151, 2 February 2020. 

6 See Decision 32/2019, Ministry of Health Headquarters, paras. 29-30s. 

https://www.oic.ie/decisions/d99151-Mr-ABW-and-the-Department-of/index.xml
https://www.ico.bm/wp-content/uploads/2022/04/322019_Ministry-of-Health-Headquarters.pdf
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25. The above is a non-exhaustive list of factors for consideration when assessing the pattern 

of conduct, and public authorities are cautioned from using it as a definitive checklist. 

There is no bright-line test to determine whether a request falls within or outside this 

standard. The relevant factors must be taken in context and weighed as a whole. 

26. In sum, a request will be frivolous or vexatious when it is made in bad faith or forms parts 

of a pattern of conduct that amounts to an abuse of process or right of access. 

27. When a request for access is refused by a public authority on administrative grounds, the 

burden is on the public authority to justify its refusal. The Commission bears the burden 

of satisfying the Information Commissioner that, on the balance of probabilities, it has 

provided sufficient support to justify an administrative denial under section 16(1)(e) 

because the request was frivolous or vexatious.  

Public authority’s submissions 

28. The Commission submitted to the Information Commissioner that “all PATI requests 

received by the [Commission], save for [one] . . . have been received as an integral part 

of the ongoing breaches alleged in the Court proceedings” Further, “certain PATI 

requests were made as part of what the Court described as flagrant breaches of 

contractual obligations by [the former Executive Director (former ED)] and a concerted 

‘campaign’ to undermine the Commission’s operations”. The Commission stated that its 

position—that the PATI requests are frivolous and vexatious—was supported by its 

external counsel’s legal opinion.  

29. The Commission claimed that, on specific dates, the Applicant met with the former ED 

who unlawfully disclosed confidential information for the purposes of newspaper 

publications in their newspapers. The Commission explained that, shortly after meeting 

the former ED, the Applicant made a PATI request to the Commission, where “[t]he 

questions asked in the PATI request emanate from [the former ED] who is supplying [the 

Applicant] with supplementary Confidential Information as part of [their] planned articles 

publication”7. The Commission stated that following these meetings, the Applicant 

reported on topics covered in the Applicant’s PATI requests, and its articles published 

other information not obtained via PATI. 

                                                            

7 See the Writ of Summons at para. 72, available on https://rgb-prod-public-pdfs.s3.us-east-
2.amazonaws.com/RG382966322.pdf (emphasis added). 

https://rgb-prod-public-pdfs.s3.us-east-2.amazonaws.com/RG382966322.pdf
https://rgb-prod-public-pdfs.s3.us-east-2.amazonaws.com/RG382966322.pdf
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30. Because of this pattern, the Commission viewed all of the Applicant’s PATI requests as 

significantly contributing to “the ongoing breaches alleged in the Court proceedings”, 

having persuaded the Court with what the then Chief Justice described as “on its face 

credible and cogent evidence”8. 

31. In terms of the Applicant’s motive, the Commission claimed that “none of the requests . 

. . have been made ‘in the public interest’. Quite to the contrary, the requests have been 

made solely in the ‘commercial interests’ of selling a sensationalised story in the Royal 

Gazette and supporting the [former ED’s] agenda to damage the emerging industry 

beyond repair. In fact, the requester did not require the information in [their] own 

interest nor in the public interest”. Hence, “these requests [were] frivolous and vexatious 

as described in [section 16(1)(e)] of the PATI”. 

32. The Commission characterised the Applicant’s earlier PATI request submitted on 7 

December 2017, which sought meeting minutes, as the ‘predecessor’ of the PATI request 

considered in this Decision.  

Applicant’s submissions 

33. The Applicant believed that the Commissioner’s citing of section 16(1)(e) was 

inappropriate and concerning, and could only be intended to “have a chilling effect on 

the use of PATI by legitimate journalists seeking publicly-held records”. 

34. In terms of their motive, the Applicant explained that a PATI request for meeting minutes 

was straightforward and typical for journalists. Such records would be an excellent 

source of information about public bodies and their activities. The Applicant maintained 

that Bermuda should have an independent media that looks closely at the publicly-

funded bodies.  

35. Further, the Applicant expected publicly-funded bodies to be proactive in publishing 

information about their activities. For instance if the Commission posts its minutes 

online, it allows the public to keep current with the activities of the Commission which it 

funds and a PATI request would be unnecessary.  

36. The Applicant asked for the Information Commissioner to address when it is appropriate 

for a public authority to cite this administrative ground, and when it is not.  

 

                                                            

8 See Commission v Schuetz, at para.15. 

https://www.oic.ie/decisions/d99151-Mr-ABW-and-the-Department-of/index.xml
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Discussion 

37. Some background concerning the relationship between the Commission, its former ED 

and the Applicant provides helpful context. On 7 March 2018, the Supreme Court issued 

an Order against the former ED, whose resignation had taken effect on 17 December 

20179. The former ED was ordered to stop disclosing the Commission’s confidential 

information and making disparaging remarks about the Commission and its ‘connected 

entities’. The Order also notified the former ED that any party helping the former ED in 

such actions may be held in contempt of court and may be imprisoned, fined or have 

their assets seized10. 

38. In its Court filing for the injunction11, the Commission argued that the Applicant was 

receiving “leaked Confidential Information” from the former ED and then using such 

when making PATI requests to the Commission and when publishing stories about the 

same PATI request topics12. 

Pattern of conduct 

39. Beginning the analysis with the pattern of conduct prong, the Information Commissioner 

makes an initial observation that the ‘pattern’ established before a Court for an 

injunction to prevent unlawful disclosure of a public authority’s confidential information 

in contravention of an employment contract is different from a ‘pattern’ that could 

amount to an abuse of the PATI process or the right of access, to justify a claim under 

section 16(1)(e). Some aspects, though, may overlap. 

                                                            

9 See Bermuda Casino Gaming Commission v Richard Schuetz [2018] SC (Bda) 24 Civ (12 March 2018), at para. 1. 
Note, this court record sets out the Chief Justice’s reasons for deciding to hold the Commission’s interim injunctive 
relief application in private, due to an application by Bermuda Press (Holdings) Ltd. (the Royal Gazette’s parent 
company) for the Court to hear the substantive application openly, which the Court refused on 7 March 2018. The 
record does not explain the Chief Justice’s reasons for issuing the injunction against the former ED. 

10 See the Order for an Injunction dated 7 March 2018 in Commission v Schuetz. The Court also required the former 
ED to tell the Commission what confidential information he still held and to return all confidential information to 
the Commission. 

11 See the Commission’s Specially Endorsed Writ of Summons dated 28 February 2018 (Writ of Summons), in 
Commission v Schuetz; it is available online via the Royal Gazette and on the open Court file by application to the 
Supreme Court Registry. The Commission’s Writ of Summons may be understood as its paper setting out its position 
and views of the facts in asking the Court to issue an injunction against the former ED. The Commission had the 
burden to prove to the Court the likelihood of irreparable harm to it in the future by the former ED’s actions. See, 
e.g., Albert Brewster et al v The Premier, et al, [2021] SC (Bda) 45 Civ (9 June 2021), at para. 20. ‘Irreparable harm’ 
means that if the prohibited act were to happen, the Commission could not be made whole with damages from a 
subsequent civil action. Ibid. 

12 See the Writ of Summons at paras. 46-60. 

https://www.gov.bm/sites/default/files/Reasons-for-Decision-to-hold-private-hearing-Bermuda-Casino-Gaming-Commission-v-Shuetz.pdf
https://www.gov.bm/sites/default/files/Reasons-for-Decision-to-hold-private-hearing-Bermuda-Casino-Gaming-Commission-v-Shuetz.pdf
https://rgb-prod-public-pdfs.s3.us-east-2.amazonaws.com/RG382966322.pdf
https://www.gov.bm/sites/default/files/FINAL-JUDGMENT-2021-No-162-civ-A-Brewster-et-al-v-The-Premier-et-al-with-citation.pdf
https://rgb-prod-public-pdfs.s3.us-east-2.amazonaws.com/RG382966322.pdf
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[1] Number, nature and scope of the request and appeals filed 

40. By the time of the Commission’s internal review decision of 19 October 2018, the 

Applicant had made seven PATI requests to the Commission on various topics and over 

a period of almost 28 months between June 2016 and October 2018. The Commission 

claimed that, save for one, all PATI requests it had received at the time were filed by the 

Applicant.  

41. Based on the information available to the Information Commissioner, the Applicant also 

requested internal reviews for four of the seven PATI requests, each of which has been 

the subject of an Information Commissioner’s review and decision. Appeals were not 

pursued for the first two PATI requests where the Applicant received a set of disclosed 

records.  

42. The Information Commissioner observes that the Applicant’s share in the Commission’s 

PATI workload was high. But the number and share of the Applicant’s requests and 

appeals, as facts on their own, have little value when assessing their frivolous or 

vexatious quality in this matter, except perhaps where the requests are repeats. A 

journalist making seven requests, covering ten different topics about the Commission’s 

operations—a public authority responsible for regulating a new area of economic 

activity—is reasonable. 

43. In terms of their timing, the Applicant spread out filing their PATI requests with no 

overlap at the initial decision stage, except in one instance where about two weeks after 

the one request, the next one was made. The internal review stages overlapped for two 

requests, which were submitted eight days apart but this seems to have only been due 

to the Commission’s outstanding delayed decision making for the first request.  

44. The timing does not indicate that the number of the Applicant’s requests and appeals 

could be seen as excessive. Also, it is reasonable for any requester to pursue an internal 

review where the public authority decides not to disclose any records, as was the case 

with each internal review and subsequent independent Information Commissioner’s 

review pursued. It cannot be weighed against the Applicant that during this period, other 

members of the public were not making PATI requests to the Commission.  

45. The topics of the seven PATI requests submitted by the Applicant were varied, but may 

have some overlap. For instance, some parts of the Commissioners’ meeting minutes 

considered in this review that relate to a certain issue could also be responsive to the 

Applicant’s other PATI requests. But because the overlap would be limited, it would 

inaccurate to characterise it as repetitive requests.  
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46. The Information Commissioner considers the Commission’s claim that the Applicant’s 

previous PATI request of 7 December 2017 was the “predecessor” to the PATI request 

considered in this Decision. Because the previous request asked for the “[m]inutes of the 

[C]ommission’s meetings” from 1 September to 7 December 2017 and the PATI request 

considered in this Decision asked for “minutes of the monthly meetings held by the 

Commissioners” from 1 September 2015 to 29 May 2018, the Information Commissioner 

accepts that there is an overlap in the scopes of these requests. But they are not 

repetitive because the earlier request asked for more than just the minutes of the 

Commissioners’ monthly meetings; it asked for the minutes of all of the meetings of the 

Commission. Further, the earlier request would have not captured the minutes of the 

Commissioners’ monthly meetings held after 7 December 2017 and before 29 May 2018. 

47. In any event, because the PATI Act does not prevent a requester from making a fresh 

request for the same or similar records, a public authority cannot claim the fact of a 

request having a “predecessor”, on its own and in these circumstances, to mean it must 

be vexatious.  

48. The Information Commissioner does not see that the request considered in this review 

was used by the Applicant to revisit an issue already considered by the Commission in 

the earlier request for meeting minutes. Rather, this request was a continuation of the 

Applicant’s unsuccessful attempt to obtain similar records sought in the earlier request. 

In its initial decision on the earlier request, the Commission relied under section 16(1)(b) 

on the basis that the request “does not contain sufficient information to enable the 

authority to identify the record by taking reasonable steps”. The Applicant decided not 

to ask for an internal review of that refusal, despite the Applicant’s disagreement with 

the Commission’s response and their right to seek an internal review. Instead, the 

Applicant submitted another request, which is considered in this review, and specifically 

asked for the minutes of the Commissioners’ monthly meetings. The Commission 

accepted that the scope of the later request was clear enough because the Commission 

did not rely on the same administrative ground in section 16(1)(b); instead, it refused it 

under an exemption.  

49. With respect to the nature of the request, the request in this review asked for records 

which covered 33 months, from 1 September 2015 to 29 May 2018. An argument could 

be made that the date range of the request was excessively broad. Yet, this PATI request 

specifically asked for the minutes of the Commissioners’ monthly meetings and 

ultimately resulted in 32 responsive records with a relatively uniform format. In light of 

this, the scope of the request was not excessively broad. The request was clear and 
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narrowed in terms of the type of records sought. It cannot be seen as excessively varied 

in scope or usually detailed in its content.  

50. The topics of the Applicant’s other PATI requests were generally more complex and 

varied in their content, but not excessively broad and varied in scope or unusually 

detailed. Further, the complexity and variety of the content of the PATI requests alone 

are not a sufficient basis to conclude that a request is frivolous or vexatious. 

51. In sum, the number, nature and scope of the requests and appeals generally do not 

support a claim of frivolousness or vexatiousness, particularly in the absence of 

supporting evidence from the Commission. 

[2] Purpose of the request, the requester’s intent and sequencing 

52. The Information Commissioner considers the Commission’s claim that the questions 

asked in the PATI requests came from the former ED, or otherwise relied on confidential 

information leaked by the former ED. 

53. The Information Commissioner understands the Commission’s claim to be that the 

Applicant’s requests were made for their nuisance value, without reasonable or 

legitimate grounds, or to accomplish an objective unrelated to the process of access to 

records. Based on the submissions in this case and the scope of her review, the 

Information Commissioner cannot assess, however, whether the requests actually 

emanated from confidential information leaked by the former ED, as claimed by the 

Commission. 

54. Even if it were accepted that the requests emanated from confidential information 

leaked by the former ED, it does not necessarily mean that the request considered in this 

review was made for its nuisance value, had no reasonable or legitimate grounds or was 

filed to accomplish something other than access to records. The former ED might have 

his own objective when leaking the information to the Applicant. But the Applicant’s 

receipt of the leaked information does not necessarily mean that, when making the 

relevant PATI request, they were motivated by the same objective as the former ED.  

55. It is commonplace for public authorities to receive requests for their meeting minutes,13 

or to be asked to publish them proactively. A request for meeting minutes, on its face, is 

made on legitimate grounds and not for any nuisance value. Because it is the type of 

                                                            

13 The Information Commissioner has assessed the handling of PATI requests for public authorities’ meeting minutes 
in Decisions 04/2018, Board of Immigration; 11/2018, Bermuda Police Service; 05/2020, Human Rights Commission; 
08/2021, Police Complaints Authority; and 09/2021, Human Rights Commission. 

https://www.ico.bm/wp-content/uploads/2022/04/042018_Board-of-Immigration.pdf
https://www.ico.bm/wp-content/uploads/2022/04/112018_Bermuda-Police-Service.pdf
https://www.ico.bm/wp-content/uploads/2022/04/052020_Human-Rights-Commission.pdf
https://www.ico.bm/wp-content/uploads/2022/05/082021_Police-Complaints-Authority.pdf
https://www.ico.bm/wp-content/uploads/2022/05/092021_Human-Rights-Commission.pdf
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record that public authorities routinely and proactively disclose, asking for access to 

meeting minutes objectively relates to the process for public access to information. 

56. By comparison, Bermuda has numerous examples of regulatory bodies proactively 

publishing their board meeting minutes. For example, the Regulatory Authority of 

Bermuda has published its board meeting minutes, from its first meeting to date, on its 

website, ra.bm. Similarly, the Corporation of Hamilton has published the minutes of its 

Council’s meetings on its website cityofhamilton.bm.  

57. Another overseas—and perhaps the most relevant—example is the practice of the UK 

Gambling Commission, the UK equivalent of the Bermuda Commission. The UK Gambling 

Commission has posted its board meeting minutes on its website from 2018 to the 

present, with redactions made as required.14 Overall, the public interest in people 

knowing what matters the Commission is working on at a particular time, as would be 

documented in a meeting minutes15, is evident and strong.  

58. The Information Commissioner agrees, in principle, with the Applicant’s submission 

about the use of meeting minutes by journalists as an “excellent source of information”, 

which the public is entitled to access for the sake of transparency regarding a public 

authority’s governance. The Applicant also told the Commission directly what they 

meant to do with the records, when sharing with the Commission that they wanted to 

“read through all of the [C]ommission’s minutes from its monthly meetings since [they] 

began”. Quite plainly, the Applicant had not made their request for meeting minutes for 

any nuisance value and had a genuine purpose for using the records.  

59. The Commission probably had good reason to view that, at the time of this PATI request, 

it was being in inundated with information requests, via PATI and through other media 

inquiries. This was alongside the pressures created by negative publicity and growing 

internal concerns that its information was being shared beyond its official disclosures, as 

well as ongoing political considerations and delays with the passage of regulations that 

the Commission required to be in place before the first casino license could be granted. 

                                                            

14See the UK Gambling Commission’s website for Board papers and minutes.  The UK Gambling Commission also 
posts its PATI disclosures online, along with other proactive publications as part of its FOI-based publication scheme. 

15 Public authorities may routinely update the public on its activities in other ways besides disclosing its board 
meeting minute. For instance, the Bermuda Monetary Authority publishes quarterly Regulatory Updates, which 
disclose content is similar to what may be found in meeting minutes. Records that are publicly accessible on its 
website start from July 2015. 

https://www.ra.bm/about/board-minutes
https://www.cityofhamilton.bm/news/council_meetings/agendas___meeting_notes/index.php
https://www.gamblingcommission.gov.uk/about-us/transparency/board-papers-and-minutes
https://www.gamblingcommission.gov.uk/about-us/transparency/freedom-of-information-foi-disclosure
https://www.gamblingcommission.gov.uk/about-us/publication-scheme
https://www.bma.bm/publications/regulatory-updates


 

  14 

Yet, wanting to prevent criticism or undesired publicity about it activities is not sufficient 

reasons for denying public access to its records.  

60. Whistle-blowers and journalists also tend to use a combination of PATI disclosures and 

‘leaks’ to reveal corruption and other significant issues for public accountability. With 

respect to the Commission, the Information Commissioner is not suggesting that this 

PATI request involves any concerns that would amount to corruption. With this in mind, 

it is reasonable for a member of the public to want to know details of the Commission’s 

work once it was established and how it proceeded to fulfil its responsibilities.  

61. The Commission claimed that the Applicant was motivated to sell ‘sensationalised 

stories’ and did not really require the information for the public interest. The Information 

Commissioner accepts that what the Applicant could do with the records might result in 

further nuisances to the Commission. Indeed, the Applicant may continue to publish 

news articles about the Commission. However, such speculation is irrelevant to the 

reasons a public authority may rely on to support its claim of a vexatious request. The 

Commission has not provided any details on why the effect of the Applicant’s requests 

on its daily work might have been manifestly unreasonable.  

62. Having considered the above factors, the Information Commissioner is not satisfied that 

the Commission has shown that the PATI request considered in this review formed part 

of a pattern of conduct that amounts to an abuse of process or an abuse of the right of 

access.  

Bad Faith 

63. For the same reasons set out in paragraphs 52-62, the Information Commissioner is 

satisfied that the Commission has not shown that the request was made in bad faith. 

Conclusion 

64. The Information Commissioner is not satisfied that the Commission was justified in 

relying on the administrative denial in section 16(1)(e). Further, it would not be 

reasonable to consider whether the ground could apply to this PATI request in part, given 

the request’s framing and other context discussed above. 

Contempt of court – section 36(a) 

65. A public authority may rely on section 36(a) to deny access to a public record whose 

disclosure would, or could reasonably be expected to be, in (a) contempt of court or (b) 

contrary to an order made by a court, tribunal or other judicial body. 
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66. The exemption’s purpose is to protect the institutional integrity of the court, tribunals 

and other judicial bodies. This principle of preventing interference with the due 

administration of justice precedes those promoting access to public information16. 

Parliament intended for the exemption to safeguard the orders and processes of the 

court and other judicial bodies from being potentially undermined by decision making 

under the PATI Act. 

67. A ‘contempt of court’ may arise from a breach of a court process set out in law. For 

instance, section 10 of the Administration of Justice (Contempt of Court) Act 1979 

(Contempt of Court Act) restricts information being published, except with judicial 

consent, when it arises from a privately held court proceedings, such as in child welfare 

cases or for a mental health review tribunal. As set out in section 7 and 8 of the Contempt 

of Court Act, contempt may also arise from other acts of resistance to the court (e.g., 

attacking a judge’s impartiality or insulting persons in the face of the court) or acting 

against an undertaking made to court, whether express or implied (e.g., using 

information disclosed during the discovery process outside the usual rules). 

68. For the purposes of section 36(a), something is contrary to a court order when it defies 

the terms of a specific order made by a court. Such defiance can arise by doing precisely 

what the court said not to do or by neglecting to do what the court said to do.17 

69. A public authority relying on section 36(a) on the basis that disclosure could reasonably 

be expected to be in contempt of court must be able to identify the relevant process 

from which the contempt is said to arise, e.g., jury’s deliberation18. If arguing that the 

exemption applies because disclosure could reasonably be expected to in contrary to a 

court order, a public authority must identify the relevant order by the court, tribunal, or 

other judicial body (e.g., an injunction issued by the Supreme Court19). A public authority 

relying on the exemption must also explain how releasing the records could reasonably 

                                                            

16 See Philip Coppel, Information Rights Law and Practice (Hart Publishing, Oxford: 2014), para. 26-27, page 880. 

17 This language draws from the Irish ICO guidance on contempt of court at paras. 3.1.2-3.2.1. 

18 See section 5A of the Contempt of Court Act, about breaching the confidentiality of a jury’s deliberation. 

19 An injunction is an order by a Court that requires the defendant to refrain from doing something or mandates 
them to do something, for the purpose of preventing an irreparable harm before the parties’ rights are finally 
determined by the main litigation. See Carey Olsen Bermuda Ltd., Litigation 2022, Law and Practice, Bermuda (2021). 
Historically, injunctions are used against newspapers to prevent the publication of state secrets or other types of 
confidential information, as publishing confidential information would be irreversible. 

http://www.bermudalaws.bm/laws/Consolidated%20Laws/Administration%20of%20Justice%20(Contempt%20of%20Court)%20Act%201979.pdf
https://www.oic.ie/guidance-and-resources/guidance-notes/Guidance-Note-Section-31-(January-2016)-vii.pdf
http://www.bermudalaws.bm/laws/Consolidated%20Laws/Administration%20of%20Justice%20(Contempt%20of%20Court)%20Act%201979.pdf
https://www.careyolsen.com/briefings/bermuda-litigation-guide-2022-chambers#Injunctive%20Relief
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be expected to breach the identified process or court order. The status of the court 

matter may be relevant if a proceeding is ongoing when section 36(a) is considered.  

70. For section 36(a) to apply, the act of disclosure by the public authority itself is what 

constitutes the contempt of court or is contrary to a court order.20 A clear instance for 

section 36(a) to apply is when a court has directly forbade the public authority from 

releasing certain information, or if the public authority has made an undertaking to a 

court to not release the information. The order itself should be relied on to understand 

what specific information the court has prohibited from being publicly disclosed.  

71. Coppel describes a more difficult situation for contempt of court to arise in relation to a 

disclosure under access to information law. If a public authority were to deliberately 

release records containing information which a court had ordered someone else to keep 

confidential, this could interfere with the administration of justice, by a public authority 

aiding and abetting the prohibited conduct. Once the information were released, the 

court could no longer do justice between the parties by enforcing the obligations of 

confidentiality. The public authority’s act of disclosure would destroy the subject matter 

of the court proceeding, e.g., preserving the confidentiality of certain information 

pending trial or other order. 21 

72. When justifying its application of section 36(a) in such a scenario, the public authority 

must describe in sufficient detail the specified information whose confidentiality the 

injunction seeks to preserve, in relation to the records at issue. Otherwise, section 36(a) 

is not primarily concerned with what the content of the records reveal which could 

reasonably be expected to result in a contempt of court by some future, speculative act 

of another party. 

                                                            

20 See Coppel, Information Rights Law and Practice, paragraph 26-030, page 882. Coppel also noted that such 
information is likely to be exempt as personal information, information received in confidence or commercially 
sensitive information. Such types of information reflect those the PATI Act requires the relevant third party be 
notified about where public disclosure is considered; see section 39 of the PATI Act for the public authority’s duty, 
and section 47(4) for the Information Commissioner. 

21 See Coppel, Information Rights Law and Practice, paragraph 26-031, page 882, at example (3). See also the UK’s 
House of Lords, Opinions of the Lords of Appeal for Judgment, H.E. Attorney General v. Punch Ltd. and another 
[2002] UKHL 50. 

https://publications.parliament.uk/pa/ld200203/ldjudgmt/jd021212/punch-1.htm
https://publications.parliament.uk/pa/ld200203/ldjudgmt/jd021212/punch-1.htm
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73. The minimally required likelihood of harm is that the public authority’s breach of the 

court order or process ‘could reasonably be expected to’ occur22. This is a lesser 

likelihood or harm compared to ‘would’, which is a high probability that the harm will 

occur23. ‘Reasonably’ refers to what a reasonable person may expect considering all 

circumstances of the case, and it must be likely, plausible or possible based on real and 

substantial factual grounds.   

74. The exemption in section 36(a) is absolute, meaning it is not subject to the public interest 

test. Therefore, when section 36(a) is properly engaged, the records are exempt from 

public access through a PATI request.  

75. In sum, a public authority seeking to rely on the absolute exemption in section 36(a) must 

ask: 

[1] What is the relevant order made by a court, tribunal or other judicial body, or 

the relevant circumstances when a contempt can arise? 

[2] How can disclosure be in contrary to this order or in contempt of court? 

[3] Could this reasonably be expected to occur? 

76. A public authority bears the burden of satisfying the Information Commissioner that, on 

the balance of probability, it has provided sufficient support to justify its reliance on 

section 36(a) to deny access to the records.  

Public authority’s submissions 

77. The Commission submitted that the injunction issued on 7 March 2018 “clearly 

[restrained] the Press from . . . assisting [the former ED] in breaching [their] contract of 

employment and the Injunction Order”. Counsel for the Commission had specifically 

notified the Applicant of the injunction, noting the ‘any party’ clause. The Commission 

claimed that, despite the injunction, the PATI request appeared to be a continuation of 

the Applicant’s attempts to obtain confidential information. 

 

                                                            

22 The standard in the PATI Act is lower than other jurisdictions, including the UK, Ireland and Scotland, where the 
act of constituting a contempt of court must be more certain, i.e. would be in contempt of court or contrary to a 
court order. 

23 See Decision 12/2018, Ministry of Finance HQ, paras. 71 and 72. 

chrome-extension://efaidnbmnnnibpcajpcglclefindmkaj/https:/www.ico.bm/wp-content/uploads/2022/04/122018_Ministry-of-Finance-Headquarters.pdf
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Applicant’s submissions 

78. The Applicant indicated that they were unaware of the court order being relied on by the 

Commission for the exemption in section 36(a) and were keen to understand why the 

Commission cited this exemption. 

Discussion 

[1] What is the order made by a court, tribunal or other judicial body, or the relevant 

circumstance when a contempt can arise? 

Contrary to an order 

79. The Commission identified the relevant Court order as the injunction against the former 

ED granted on 7 March 2018. To recap, the order prohibited the former ED from further 

breaching the provisions of their employment contract related to unlawfully disclosing 

confidential information and making disparaging comments about the Commission and 

its ‘connected entities’. 

Contempt of court 

80. The relevant circumstance when a contempt can arise is the fact that aiding the former 

ED with breaching the order amounts to contempt of court, in accordance with section 

5(1) of the Contempt of Court Act in conjunction with section 27(1)(c) of the Criminal 

Code Act 1907 (Criminal Code Act)24. According to the Criminal Code Act provision, 

“every person who aids another person in committing the offence” is “deemed to have 

taken part in committing the offence, and to be guilty of the offence, and may be charged 

with actually committing it”. 

[2] How can disclosure be in contrary to this order or in contempt of court? 

Contrary to an order 

81. The Commission did not explain to the ICO in any specific terms how disclosure of the 

meeting minutes responsive to the relevant PATI request can be in contrary to the 

identified order. The order was issued against the former ED. As such, only the former 

                                                            

24 Section 5(1) of the Contempt of Court Act reads: “If any person disobeys or fails to comply with an order of a court 
the court may … order him to be arrested and brought before the court or may issue a summons requiring his 
attendance before the court at a date and time specified in the summons.” Section 27(1) reads: “When an offence 
is committed, each of the following persons is deemed to have taken part in committing the offence, and to be guilty 
of the offence, and may be charged with actually committing it … (c) every person who aids another person in 
committing the offence.” 

http://www.bermudalaws.bm/laws/Consolidated%20Laws/Administration%20of%20Justice%20(Contempt%20of%20Court)%20Act%201979.pdf
http://www.bermudalaws.bm/laws/Consolidated%20Laws/Criminal%20Code%20Act%201907.pdf
http://www.bermudalaws.bm/laws/Consolidated%20Laws/Criminal%20Code%20Act%201907.pdf
http://www.bermudalaws.bm/laws/Consolidated%20Laws/Administration%20of%20Justice%20(Contempt%20of%20Court)%20Act%201979.pdf
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ED can defy the terms of the order. Because the Commission (and not the former ED) 

would be the one to make the disclosure in response to the PATI request, any disclosure 

cannot be contrary to the 7 March 2018 order. This branch of section 36(a) is not 

considered further. 

Contempt of court 

82. The Information Commissioner considers whether disclosure of the responsive minutes 

could reasonably be expected to be in contempt of court, specifically, whether the 

disclosure of the Commission under the PATI Act ‘helps or permits’ the former ED with 

disclosing or further using confidential information and making disparaging comments 

about the Commission or other related parties.  

83. Section 7 of the Interpretation Act 1951 (Interpretation Act) defines ‘person’ as “any 

company or association or body of persons, whether corporate or unincorporated”. 

Given this broad definition, the Commission is a ‘person’ referred to in section 27(1)(c) 

of the Criminal Code Act. 

84. In the absence of an explanation from the Commission, the Information Commissioner is 

not persuaded that disclosure of the records by the Commission in response to this PATI 

request could reasonably be expected to help or permit the former ED with disclosing or 

further using confidential information. Having carefully reviewed the records, the 

meeting minutes contain information which cannot be considered confidential, e.g., 

which are otherwise not exempt under the PATI Act. 

85. In disclosing the parts of the record to which the public have a right to access by way of 

a PATI request, the Commission is fulfilling its lawful duty in accordance with the PATI 

Act and Regulations. Such disclosure should be understood only as a public authority 

acting consistently with its obligations to the public by virtue of the PATI Act.  

86. In the absence of relevant submissions from the Commission, it is unclear how the 

Commission’s disclosure of non-exempt records or parts of records could help the former 

ED with making, publishing or communicating disparaging comments. Disclosure may 

help the Applicant (and the public) to hold the Commission to account, but assisting the 

Applicant would not be considered an act of contempt. Given the above, section 36(a) is 

not considered further.  

Conclusion 

87. The Information Commissioner is not satisfied that the Commission justified its reliance 

on section 36(a), having not shown how the Commission’s act of disclosing the records 

http://bermudalaws.bm/laws/Consolidated%20Laws/Interpretation%20Act%201951.pdf
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at issue could have been in contempt of court or contrary to a court order at the time of 

the Commission’s decision on this PATI request.  

Facilitating commission of an offence – section 34(1)(h) 

88. A public authority may rely on section 34(1)(h) to deny access to public record whose 

disclosure would, or could reasonably be expected to, facilitate the commission of an 

offence.  

89. The public authority must indicate the nature of the relevant offence. It also must 

consider the reasonableness of any expectation that the outcome specified, i.e., 

facilitating the commission of the relevant offense, could occur by disclosing the records 

at issue. 25 

90. ‘Facilitate’ refers to whether making the records publicly accessible could make it easier 

for an offence to be committed. It is not a question of establishing that the offence will 

occur or even its probabilities or possibilities of occurring. The test is whether the public 

authority’s expectation was reasonable. It also is not a question of establishing what 

party will engage in committing the relevant offence. For instance, a public authority 

does not need to form a view that, with having the disclosed records in hand, the PATI 

requester would be the person committing the offence, because disclosure under the 

PATI Act is to the world at large. 26 

91. This exemption is narrowly concerned with the reasonableness of a public authority’s 

expectation that the records’ contents could have made it easier for any described 

offence to be committed by any person at any point in the future.  

92. Section 4(2) of the Interpretation Act defines ‘offence’ as “any act or omission which is 

punishable by or under any statutory provision”.  

93. The minimum likelihood of harm is that facilitating the commission of an offence ‘could 

reasonably be expected to’ occur. The meaning of this phrase, along with the likelihood 

that a harm ‘would’ occur, is explained above in paragraph 73.  

94. The exceptions and public interest test that apply to section 34 differ from all other harm-

based exemptions in the PATI Act. A public authority must consider the public interest 

test only when a record falls within one or more of five categories listed in section 

                                                            

25 See Ireland ICO Guidance on law enforcement, at para. 2.3.1, 4.1.1-4.1.2. 

26See Ireland ICO Guidance on law enforcement, at para. 4.2.1-4.3.1. 

http://bermudalaws.bm/laws/Consolidated%20Laws/Interpretation%20Act%201951.pdf
file://///icofs01s/Data-Share/Reviews/10.%20Internal%20Resources/Exemptions%20and%20exceptions/34%20-%20law%20enforcement/Ireland%20Guidance%20s32.pdf
file://///icofs01s/Data-Share/Reviews/10.%20Internal%20Resources/Exemptions%20and%20exceptions/34%20-%20law%20enforcement/Ireland%20Guidance%20s32.pdf
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34(2)(a) as an exception. If the record does not fall within a section 34(2)(a) exception, 

the public interest test need not be considered.  

95. Where disclosure of a record falling within section 34(2)(a) would be in the public 

interest, the exemption in section 34(1) does not apply. If, however, the public interest 

weighs against disclosing a record falling within section 34(2)(a), the exception does not 

apply and the reliance on the exemption to withhold the record is justified. 

96. In sum, when applying the exemption in section 34(1)(h), a public authority must ask: 

[1] What is the potential offence? 

[2] How can disclosure facilitate the commission of this offence? 

[3] Could this reasonably be expected to occur? 

[4] Does the record, or any part of it, fall within an exception listed in section 

34(2)(a), and, if yes, would its disclosure be in the public interest? 

97. A public authority bears the burden of satisfying the Information Commissioner that, on 

the balance of probabilities, it has provided sufficient support to justify its reliance on 

section 34(1)(h) to deny access to the records. 

Public authority’s submissions 

98. The Commission submitted that it relied on this exemption in light of the injunction of 7 

March 2018. It did not expand further, though the same factual details, outlined above 

in paragraphs 28-31 and 77, for the exemption in section 36(a) may apply. 

Applicant’s submissions 

99. The Applicant could not see the relevance of the section 34(1) exemptions without 

understanding more about the records’ contents. They suspected that, if it were 

relevant, much of the material would fall under the exceptions in section 34(2) and 

should be disclosed. The Applicant saw a strong public interest in the industry being run 

and regulated by law-abiding professionals in a transparent and non-corrupt manner.  

Discussion 

[1] What is the potential offence? 

100. The Commission submitted that the potential offence relates to the breach of the Court 

order of 7 March 2018. Breaching a court order is an offence based on the definition of 

‘offence’ in section 4(2) of the Interpretation Act, when read together with section 5(1) 

http://bermudalaws.bm/laws/Consolidated%20Laws/Interpretation%20Act%201951.pdf
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of the Contempt of Court Act. In accordance with sections 5(3) and 4(2) of the Contempt 

of Court Act, anyone found guilty of breaching a court order might be sent to a maximum 

imprisonment of thirty days or be subject to a maximum fine of $500. 

[2] How can disclosure facilitate the commission of this offence? 

101. The Commission has not clearly explained how disclosure of the content of the meeting 

minutes themselves, either in full or in part, could facilitate the former ED’s breach of 

the 7 March 2018 order at some point in the future. As discussed above, in paragraphs 

79 and 81, the 7 March 2018 order was against the former ED and prohibits him from 

violating his employment contract by, among others, making disparaging comments 

about the Commission and its related parties, e.g., the Minister.  

102. The 7 March 2018 order does not prohibit disclosure of information about the 

Commission’s work within the meeting minutes. Despite the conflict between the 

Commission and its former ED arising from the former ED’s employment contract, the 

public continues to hold a right to understand the work of the Commission and to hold 

public authorities accountable through the PATI framework.  

103. The Information Commissioner does not consider this exemption further. 

Conclusions 

104. The Information Commissioner is not satisfied that the Commission was justified in 

relying on section 34(1)(h) to deny access to the records.  

Prejudice to possible breach of law – section 34(1)(a) 

105. A public authority may rely on section 34(1)(a) to deny access to public record whose 

disclosure would, or could reasonably be expected to, prejudice the prevention, 

detection or a breach of possible breach of the law. 

106. The public authority must clearly identify the breach or possible breach of law and show 

that the harm to the prevention, detection or investigation of the breach, or possible 

breach, of law could reasonably be expected to occur. A breach of law may include a 

failure to comply with a court’s order, as well as resisting a court’s efforts to bring about 

compliance with an existing order (e.g., through an arrest or being summoned), as 

outlined in section 5 of the Contempt of Court Act. 

107. ‘Prejudice’ means bringing about a negative or detrimental effect, as the Information 

Commissioner explained in Decision 01/2018, Bermuda Tourism Authority, paras. 81-86. 

http://www.bermudalaws.bm/laws/Consolidated%20Laws/Administration%20of%20Justice%20(Contempt%20of%20Court)%20Act%201979.pdf
http://www.bermudalaws.bm/laws/Consolidated%20Laws/Administration%20of%20Justice%20(Contempt%20of%20Court)%20Act%201979.pdf
http://www.bermudalaws.bm/laws/Consolidated%20Laws/Administration%20of%20Justice%20(Contempt%20of%20Court)%20Act%201979.pdf
http://www.bermudalaws.bm/laws/Consolidated%20Laws/Administration%20of%20Justice%20(Contempt%20of%20Court)%20Act%201979.pdf
https://www.ico.bm/wp-content/uploads/2022/04/012018_Bermuda-Tourism-Authority.pdf
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108. The minimum likelihood of harm is that prejudicing the prevention, detection or 

investigation of a possible breach of law ‘could reasonably be expected to occur. This is 

a lesser likelihood of harm than ‘would’, as discussed more fully above, at paragraph 73. 

109. As explained above, paragraphs 94-95, the exceptions and public interest test applicable 

to the exemptions in section 34, including section 34(1)(a), differ from other exemptions 

in the PATI Act.  

110. In sum, when apply the exemption in section 34(1)(a), a public authority must ask:  

[1] What is the breach or possible breach of law? 

[2] How can disclosure prejudice the prevention, detection or investigation of this 

breach? 

[3] Could this reasonably be expected to occur? 

[4] Does the record, or any part of it, fall within an exception listed in section 

34(2)(a), and, if yes, would its disclosure be in the public interest? 

111. A public authority bears the burden of satisfying the Information Commissioner that, on 

the balance of probabilities, it has provided sufficient support to justify its reliance on 

sections 34(1)(a) to deny access to the records. 

Public authority’s submissions 

112. The Commission’s submissions are described in paragraph 98, above. 

Applicant’s submissions  

113. The Applicant’s submissions are described in paragraph 99, above. 

Discussion 

114. The Information Commissioner considers the application of section 34(1)(a) for those 

parts of the records she has not already found as properly withheld.  

[1] What is the breach or possible breach of law? 

115. The Commission submitted that the possible breach of law is the defiance of the Court’s 

order of 7 March 2018 by the former ED as well as aiding the former ED with defying the 

order. Both of these actions constitute contempt of court prohibited by section 5 of the 

Contempt of Court Act. 

http://www.bermudalaws.bm/laws/Consolidated%20Laws/Administration%20of%20Justice%20(Contempt%20of%20Court)%20Act%201979.pdf
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[2] How can disclosure prejudice the prevention, detection or investigation of this 

breach? 

116. The Commission did not explain whether it is of the view that disclosure could prejudice 

the prevention, detection or investigation of the breach. Because the Commission 

appears to be most concerned with a future breach of the law, this Decision considers 

the prevention of a potential breach of law only. The Commission did not, however, 

explain what had been put in place or what steps it had taken to prevent the former ED 

from defying the order, or to prevent any other person from committing the contempt 

of court.  

117. After a careful review of the withheld records, it is also not obvious from the face of the 

records how disclosure could prejudice the prevention of the possible breach of law. 

118. In the absence of further explanation from the Commission, the Information 

Commissioner is not satisfied that disclosure of the meeting minutes could prejudice the 

prevention of a potential breach of law. Section 34(1)(a) is not considered further. 

Conclusion 

119. The Information Commission is not satisfied that the Commission was justified in 

engaging the exemption in section 34(1)(a) for the responsive records.  

Prejudice to a fair trial – section 34(1)(c) 

120. A public authority may rely on section 34(1)(c) to deny access to a public record whose 

disclosure would, or could reasonably be expected, to prejudice the fair trial of a person 

or the impartial adjudication of a particular case. The purpose of section 34(1)(c) is to 

prevent the release of records that could result in unfairness in the conduct of a court 

trial or adjudication. Similar to the contempt of court exemption in section 36, section 

34(1)(c) safeguards the integrity of the court in addition to protecting a person’s right to 

a fair trial. 

121. In Decision 28/2022, Cabinet Office, paras. 52-65, the Information Commissioner 

recently explained the requirements of section 34(1)(c) in detail. 

122. When applying the exemption in section 34(1)(c), a public authority must ask27: 

[1] What is the relevant trial or adjudication? 

                                                            

27 Decision 28/2022, Cabinet Office, para. 66 

http://www.ico.bm/wp-content/uploads/2022/12/Decision-28-2022-The-Cabinet-Office-16-December-2022.pdf
http://www.ico.bm/wp-content/uploads/2022/12/Decision-28-2022-The-Cabinet-Office-16-December-2022.pdf
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[2] How can disclosure prejudice the fairness of the trial or impartiality of the 

adjudication? 

[3] Could the prejudice reasonably be expected to occur? 

[4] Does the record, or any part of it, fall within an exception listed in section 

34(2)(a), and, if yes, would its disclosure be in the public interest? 

123. Finally, a public authority bears the burden of satisfying the Information Commissioner 

that, on the balance of probabilities, it has provided sufficient support to justify its 

reliance on section 34(1)(c) to deny access to the records. 

Public authority’s submissions 

124.  The Commission’s submissions are set forth in paragraph 98 above. 

Applicant’s submissions 

125. The Applicant’s submissions are set forth in paragraph 99 above. 

Discussion 

[1] What is the relevant trial or adjudication? 

126. The Commission has not submitted evidence to the Information Commissioner that it 

took, or intended to take, any further action after the Court issued the injunction of 7 

March 2018 against the former ED. The Information Commissioner notes that the 

injunction itself does not define a time limit for pursuing such an action.  

127. The Commission has not identified any relevant case being adjudicated or contemplated 

at the time of its decision making on the various PATI requests.  

[2] How can disclosure prejudice the fairness of the trial or adjudication? 

128. In addition to not identifying a relevant trial or adjudication, the Commission did not 

refer the Information Commissioner to any specific content within the records whose 

disclosure could prejudice the fairness of a proceeding, or establish a link between the 

records and any harm relevant to a proceeding.  

129. For these reasons, section 34(1)(c) is not considered further. 
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Conclusion  

130. The Information Commissioner is not satisfied that the Commission justified its reliance 

on section 34(1)(c) because it has not identified any potential prejudice to the fairness of 

a particular proceeding. 

Prejudice to law enforcement methods or procedures – section 34(1)(e) 

131. A public authority may rely on section 34(1)(e) to deny access to a public record whose 

disclosure would, or could reasonably expected to, prejudice the effectiveness of 

methods or procedures for preventing, detecting, investigation or dealing with matters 

arising out of breaches or evasions of the law. 

132. As explained in Decision 25/2019, Bermuda Police Service, to appropriately rely on 

section 34(1)(e), a public authority must establish that: (a) the disclosure reveals a law 

enforcement method or procedure, and (b) such disclosure creates a reasonable 

expectation or real risk of prejudice to the effectiveness of the relevant method or 

procedure. 

133. Using their plain meaning28, ‘method’ is a “particular procedure for accomplishing or 

approaching something, especially a systemic or established one”. ‘Procedure’ is “an 

established or official way of doing something” or “a series of action conducted in a 

certain order or manner”. The meaning of prejudice is explained above in paragraph 107. 

134. Section 34(1)(e) requires that the method or procedure must be specifically for 

preventing, detecting, investigating or dealing with matters arising out of breaches or 

evasions of the law.  

135. The minimum likelihood of harm is that prejudicing the effectiveness of the specific 

methods or procedures ‘could reasonably be expected to’ occur. This is a lesser likelihood 

of than ‘would’ and is explained fully above in paragraph 73. 

136. The exceptions and public interest test that apply to the exemptions in section 34(1), 

including section 34(1)(e), are explained above, in paragraphs 94-95. 

137. In sum, when applying the exemption in section 34(1)(e), a public authority must ask29: 

                                                            

28 Oxford Dictionary of English (3rd ed. 2010). 

29 Decision 25/2019, Bermuda Police Service, para. 93. 

https://www.ico.bm/wp-content/uploads/2022/04/252019_Bermuda-Police-Service.pdf
https://www.ico.bm/wp-content/uploads/2022/04/252019_Bermuda-Police-Service.pdf
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[1] What are the breaches or evasion of the law that are being prevented, detected, 

investigated, or dealt with? 

[2] What are the methods or procedures for preventing, detecting, investigating or 

dealing with matters arising out of those breaches or evasions of the law? 

[3] How can disclosure reveal these methods or procedures? 

[4] How can disclosure prejudice the effectiveness of those identified methods or 

procedures? 

[5] Whether this prejudice could reasonably be expected to occur? 

[6] If the exemption is engaged, whether the record falls within a category of 

information listed in section 34(2)(a) and the balance of the public interest 

requires disclosure? 

138. A public authority bears the burden of satisfying the Information Commissioner that, on 

the balance of probabilities, it has provided sufficient support to justify its reliance on 

section 34(1)(e) to deny access to the records.  

Public authority’s submissions 

139. The Commission’s submissions are set out above in paragraph 98. 

Applicant’s submissions 

140. The Applicant’s submissions are also set out above in paragraph 99. 

Discussion 

[1] What are the breaches or evasion of the law that are being prevented, detected, 

investigated, or dealt with? 

141. Based on the Commission’s submissions, the relevant breach of the law being prevented 

was a potential contempt of court for defying the injunction of 7 March 2018. 

[2] What are the methods or procedures for preventing, detecting, investigation or 

dealing with matters arising out of those breaches or evasions of the law? 

142. The procedure to deal with the identified potential breach of law (contempt of court) is 

through the court and a matter of public record. It is not secret information, such as new 

confidential police tactics for detected criminal activity that are not know to the targets 

of the investigation.  
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143. Here, if the former ED violated the Court order of 7 March 2018 or if the Applicant, or 

any other person, aided the former ED with violating the said order, they could be 

brought before the court and subjected to a contempt of court action. Then, if the court 

were satisfied of their guilt, penalties would apply to the offender, as set out in sections 

4 and 5 of the Contempt of Court Act. The order itself also summarised the penalties.  

144. The Commission did not explain if it also argued that there were particular methods or 

procedures for preventing, detecting or investigating a potential violation of the 

injunction of 7 March 2018 that should be considered.  

[3] How can disclosure reveal these methods or procedures? 

145. The relevant method and procedures for dealing with a breach of the law is publicly 

known, as set out in law and described above. Disclosure of the records therefore cannot 

reveal the procedure.  

Conclusion 

146. The Information Commissioner is not satisfied that the Commission justified its reliance 

on section 34(1)(e) because it did not show how disclosure could reveal certain methods 

or procedures for the prevention, detection, investigation or dealing with a breach of the 

injunction of 7 March 2018. 

Deliberations of public authorities – section 29(1) 

147. A public authority may rely on section 29(1) to deny access to a public record whose 

disclosure would, or could reasonably be expected to, undermine the deliberative 

process of a public authority, including free and frank discussion and provision of advice 

in the course of that process. 

148. As the Information Commissioner explained in Decision 14/2021, Office of the Governor, 

releasing the records at issue must undermine a public authority’s ‘deliberative process’. 

This refers to the consideration or evaluation of competing arguments, information and 

facts with a view to making a decision30. A deliberative process is, at its most basic, the 

                                                            

30 See Decision 02/2019, Office of the Governor, para. 168. 

http://www.bermudalaws.bm/laws/Consolidated%20Laws/Administration%20of%20Justice%20(Contempt%20of%20Court)%20Act%201979.pdf
https://www.ico.bm/wp-content/uploads/2022/05/142021_Office-of-the-Governor-.pdf
https://www.ico.bm/wp-content/uploads/2022/04/022019_Office-of-the-Governor.pdf
https://docs.wixstatic.com/ugd/5803dc_335b333ae0824201bc435fb9d281d019.pdf
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thinking process of an agency31. This exemption is in place to safeguard the integrity of 

this process for public authorities’ decision making. 

149. A public authority must show that, at a minimum, disclosure ‘could reasonably be 

expected to’ undermine a public authority’s deliberative process. The plain meaning of 

‘undermine’ is to “lessen the effectiveness, power or ability of, especially gradually or 

insidiously”32. Whether it is reasonable to think that the harm will occur will depend on 

the circumstances of each case, including the timing of the request, whether the issue is 

still live, and the actual content and sensitivity of the information in question. 

150. The exemption in section 29(1) does not apply to certain categories of information, such 

as factual or statistical information (section 29(2)(a)) or information in the nature of the 

reasons of a public authority for making a particular decision (section 29(2)(d)). 

151. ‘Factual information’ is not defined in the PATI Act or the Interpretation Act. The 

Information Commissioner has consistently adopted the plain definition of ‘factual’ as: 

“[s]omething that has really occurred or is actually the case; something certainly known 

to be of this character; hence, a particular truth known by actual observation or authentic 

testimony, as opposed to what is merely inferred, or to a conjecture or fiction; a datum 

of experience, as distinguished from the conclusions that may be based upon it”33. 

Factual information is “distinguishable from information in the form of [a] proposal, 

opinion or recommendation”34. 

152. Generally, the release of factual information will not reveal deliberations or otherwise 

threaten a public authority’s deliberative process. Two contexts arise when this 

distinction between factual and deliberative materials may not stand35. First, in some 

records, the factual information may be so inextricably connected with the deliberative 

material that disclosure would reveal and cause harm to the public authority’s 

deliberation. The second context arises when a record contains selective facts collated 

                                                            

31 See Queensland’s Office of the Information Commissioner, Interpreting the legislation – Right to Information Act 
2009, Deliberative Process (17 September 2019), para. 3.1; see also Western Australia’s Office of the Information 
Commissioner, FOI Guide No. 3, Deliberative Process (October 2001), page 1. 

32 Oxford Dictionary of English (3rd ed. 2010). 

33 Ireland’s Office of the Information Commissioner, Guidance Note, Freedom of Information Act 2014 Section 29 – 
Deliberations of FOI Bodies (August 2015), paras. 3.3.1. The decisions cited in the Guidance Note relied on the 
definition provided by the Oxford English Dictionary. 

34 See Decision 14/2021, Office of the Governor, which referred to Ireland’s Office of the Information Commissioner, 
Guidance Note, Freedom of Information Act 2014 Section 29 – Deliberations of FOI Bodies, paras. 3.3.1. 

35 See, for example, Office of the Australian Information Commissioner, FOI Guidelines, Part 6 – Conditional 
exemptions (December 2016), para. 6.73. 

http://bermudalaws.bm/laws/Consolidated%20Laws/Interpretation%20Act%201951.pdf
https://www.oic.qld.gov.au/__data/assets/pdf_file/0014/40343/guideline-deliberative-process.pdf
https://www.oic.qld.gov.au/__data/assets/pdf_file/0014/40343/guideline-deliberative-process.pdf
https://www.oic.wa.gov.au/Materials/ExemptionGuides/Clause6.pdf
https://www.oic.ie/guidance-and-resources/guidance-notes/1-Section-29-Guidance-Note.pdf
https://www.oic.ie/guidance-and-resources/guidance-notes/1-Section-29-Guidance-Note.pdf
https://www.ico.bm/wp-content/uploads/2022/05/142021_Office-of-the-Governor-.pdf
https://www.oic.ie/guidance-and-resources/guidance-notes/1-Section-29-Guidance-Note.pdf
https://www.oaic.gov.au/freedom-of-information/foi-guidelines/part-6-conditional-exemptions
https://www.oaic.gov.au/freedom-of-information/foi-guidelines/part-6-conditional-exemptions
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from a larger group of facts, and the distilling of facts itself is a deliberative process. It 

indicates the facts the author found relevant or significant and those deemed irrelevant 

or insignificant to the matter at hand. 

153. The exemption in section 29(1) is subject to the public interest test. If the exemption is 

engaged, the records or parts of records must still be disclosed if the public interest 

would, on balance, be better served by disclosure than by non-disclosure. 

154. In sum, when applying the exemption in section 29(1), a public authority must ask: 

[1]  What is the relevant deliberative process involved? 

[2] Does any of the information fall within the exceptions listed in section 29(2)? 

[3]  Could disclosure of the record reasonably be expected to undermine the 

identified deliberative process of a public authority? 

[4]  If the exemption is engaged, does the balance of the public interest require 

disclosure?   

155. A public authority bears the burden of satisfying the Information Commissioner that, on 

the balance of probabilities, it has provided sufficient support to justify its reliance on 

section 29(1) to deny access to the records. 

Public authority’s submissions 

156. The Commission stated in its initial decision that releasing the requested records would 

undermine the deliberative process of the Commission, including free and frank 

discussion and the provision of advice in the course of that process. 

Applicant’s submissions 

157. The Applicant believed that gaming commissions in numerous democracies publish their 

meeting minutes and other information which give taxpayers a better understanding of 

how they reach their decisions and spend their budgets.  The Applicant argued that much 

of the materials in the Commissioners’ meeting minutes would fall in the categories in 

section 29(2) and that publishing the minutes is in the public interest. 

Discussion 

[1] What is the deliberative process involved? 

158. The Commission has not identified a particular deliberative process or processes that it 

was engaged in during its monthly meetings, as captured in the 32 records. Instead, it 
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relied on the general category of the records as ‘meeting minutes’ to rely on section 

29(1). 

159. Section 29(1) is not a class-based exemption, meaning that it is not an exemption that 

applies to a class or category of records based on their description. It is therefore 

incorrect for the Commission to understand that a routine monthly meeting where senior 

officials regularly discuss various matters is, in itself, a deliberative process. Not every 

recorded decision of a public authority relates to a deliberative process within the 

meaning of section 29(1). As explained above, a ‘deliberative process’ refers to the 

consideration or evaluation of competing arguments, information and facts with a view 

to making a decision. 

160. For the most part, the meeting minutes simply document the former ED’s reports to the 

Commissioners on the activities of the Commission. When decisions were made, the 

minutes only capture the conclusion and not necessarily the weighing of competing 

arguments, information and facts.  

161. The mere fact that the minutes record opinions being expressed, given the exemption’s 

language of ‘free and frank discussion’, is insufficient, because the Commission must 

show that the recorded opinion was for the purpose of contributing to the public 

authority’s exercise of weighing its options before reaching a particular type of decision.  

162. Based on a careful review of the withheld records, however, the following deliberative 

processes are clear without further explanation from the Commission, and can be 

described in general terms as: 

a. the consideration of casino gaming license applications; 

b. the decision on whether to expand the Commission’s functions to include other 

gaming products; 

c. decisions about the drafting and amendments to the Commission’s legislation; and  

d. decisions involving the administration and operations of the Commission. 

163. In the absence of more fulsome explanation from the Commission on the relevant 

deliberative processes, the Information Commissioner will evaluate the Commission’s 

reliance on section 29(1) with these deliberative processes in mind. 

[2] Does any of the information fall within the exceptions listed in section 29(2)? 

164. Each responsive minutes contains the followings factual details related to the meeting: 

date and time, attendance and apologies as well as quorum. Most of the minutes also 
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contain information relating to the approval of minutes from the previous meeting. As 

factual information, these parts of the minutes fall within the exception listed in section 

29(2)(a) and the Commission was not justified in relying on the exemption in section 29(1) 

to withhold these parts of the records. 

[3] Could disclosure of the reasonably be expected to undermine the identified 

deliberative process of a public authority? 

165. This question involves an assessment of whether disclosure of these parts of records at 

the time of the PATI request could reasonably have lessened the effectiveness of the 

Commission’s thinking process on casino gaming licensing applications, other gaming 

products and the expansion of the Commission’s functions, the drafting and amending of 

laws, or the administration and operations of the Commission. 

166. The Commission did not provide any explanation as to how disclosure of the withheld 

meeting minutes could reasonably be expected to undermine its deliberative process on 

the matters identified above. The monthly meetings involved the Commissioners 

themselves and the most senior officers within the Commission engaged in high-level 

discussion and decision-making. Nothing in the records or circumstances suggest that 

disclosure of the records would have lessened the quality or effectiveness of the 

deliberations of the Commissioners and senior officers. On this basis, the Information 

Commissioner is not satisfied that the Commission justified its reliance on section 29(1) 

to withhold the meeting minutes.  

167. The Information Commissioner does not consider section 29(1) further.  

Conclusion 

168. The Information Commissioner is not satisfied that the Commission was justified in 

relying on section 29(1) to categorically deny access to the responsive meeting minutes.  

Management functions – section 30(1)(b) 

169. A public authority may rely on section 30(1)(b) to deny access to a public record whose 

disclosure could reasonably be expected to have a significant, adverse effect on a public 

authority’s performance of any of its functions relating to management. 
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170. A public authority must identify the relevant management function involved. Further, it 

must show how disclosure could reasonably be expected to cause the specific harm, i.e. 

a significant, adverse effect on the performance of any management function.36 

171. Section 30(1)(b) refers to two examples of the relevant functions, namely a public 

authority’s industrial relations and management of its staff. Generally, ‘management 

functions’ relate to a public authority’s internal management of its routine operations. 

They may include strategic planning, financial resource management, security of IT 

functions, complaints handling and operational assessments (for instance, reviewing 

existing processes, proposing new ones and piloting them). Management functions 

should be understood as a narrower category of activity than a public authority’s 

performance of its statutory functions that are assigned to it in law. 

172. Other operational functions, such as a public authority’s negotiations and audits, are 

addressed by the other subsections in the exemption. Therefore, they are treated as 

separate from this category of management functions. 

173. ‘Having a significant, adverse effect’ is not defined in the PATI Act.37 By its ordinary 

definition, it means bringing about an unfavourable or harmful result whose damage is 

severe, which is a stronger showing of harm than the usual standard of ‘prejudice’. 

174. Further, the likelihood must be that a reasonable person may expect the anticipated 

harm to occur considering all circumstances of the case. The expectations have to be 

likely, plausible or possible based on real and substantial factual grounds. 

175. If section 30(1)(b) is properly engaged, the public interest test must be applied. Where 

the public interest would, on balance, be better served by disclosure than by non-

disclosure, then the records must still be disclosed. 

176. In sum, when applying the exemption in section 30(1)(b), a public authority must ask: 

[1]  What is the relevant function relating to management of the public authority? 

[2] What is the specific significant, adverse effect? 

[3] How could disclosure cause the significant, adverse effect on the identified 

management function? 

                                                            

36 The Information Commissioner has published ICO Guidance: operations of public authorities (section 30) (August 
2018). 

37 This harm standard is different from ‘prejudice’, which applies to most other exemptions in the PATI Act. It may 
be understood in the same terms as the harm standard for section 31(1), i.e. having a ‘serious adverse effect’. 

https://www.ico.bm/wp-content/uploads/2022/05/Operations-of-Public-Authorities-section-30-FINAL.pdf
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[4]  What is the likelihood of the significant, adverse effect occurring? 

[5] If the exemption is engaged, does the balance of the public interest require 

disclosure? 

177. A public authority bears the burden of satisfying the Information Commissioner that, on 

the balance of probabilities, it has provided sufficient support to justify its reliance on 

section 30(1)(b) to deny access to the records. 

Public authority’s submissions 

178. The Commission raised three specific examples of where, in its view, the disclosure of 

certain information could cause a significant, adverse effect on the management of its 

operations. The first involved the previous impact of certain media articles that, in the 

Commission’s view, resulted in a bank’s cancellation of a meeting with the Commission 

related to its effort to secure a correspondent bank to receive proceeds from casino 

operations. This was essential to the establishment of the new gaming industry in 

Bermuda. The Commission, in turn, would be unable to sustain itself financially if casinos 

were not licensed and opened because the Commission is reliant on revenue from casino 

fees. The Commission sought to prevent any ongoing or similar impacts from the 

disclosure of similar information in the future.  

179. The Commission also argued that it was informed that the critical media articles hindered 

its ability to recruit individuals for the Executive Director post following the resignation 

of the former ED. The Commission stated that individuals informed the Commission that 

they either did not apply or withdrew their applications based on the media articles. It 

also highlighted that it has engaged in three recruitment attempts to fill its Executive 

Director post. The Commission sought to prevent similar challenges in the future.  

180. The Commission further argued that the legal opinion it submitted to the ICO strengthens 

its position that the former ED and the Applicant will continue to undermine the 

operations of the Commission by way of this PATI request for meeting minutes.  

181. Finally, the Commission submitted that discrete parts of the records contained detailed 

information whose disclosures could cause operational risks. This included, for example, 

banking details of the Commission which, if disclosed, could have a significant, adverse 

effect on the management of its financial transactions. The Commission explained that 

disclosure of the information may place the Commission’s business at risk, by creating a 

vulnerability in its security protocols to prevent account fraud, cyberattacks and the like. 
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Applicant’s submissions  

182. The Applicant could not see the relevance of the section 30(1)(b) exemption without 

understanding more about the records’ contents. They queried whether something 

specific was of concern. The Applicant saw that, if the exemption were engaged, there 

was a strong public interest in how the Commission performs all of its duties, including 

its management functions. 

Discussion 

[1] What is the relevant function related to management of the public authority? 

183. The Commission has identified several management functions. First, the recruitment of 

an Executive Director falls squarely within the Commission’s management of its human 

resources. Second, the Commission’s management of its risks and security is also a 

management function.  

184. In contrast, the Commissions’ concerns about securing a US correspondent bank for 

casino transactions in Bermuda does not relate to the Commission’s management 

functions. The Commission was not seeking to secure a US correspondent bank for its 

own operations. Doing so was required for the emerging casino industry in Bermuda. 

These efforts were part of the Commission’s statutory, not management, functions.  

[2] What is the specific, significant adverse effect? 

185. The Commission identified the harm affecting its recruitment process as the difficulty in 

recruiting a new Executive Director. Given the important of this executive post, the 

Information Commission accepts that the Commission’s inability or difficulty in recruiting 

an Executive Director amounts to a significant, adverse effect. 

186. The Commission further identified a second harm as undermining the steps taken to 

prepare for a risk or to manage the risk with safeguards. For example, disclosure of its 

banking information could result in a breach of its security protocols to prevent account 

fraud, cyberattacks and the like also amounts to a significant and adverse effect, as it 

could potentially affect the Commission’s management of its finances and security. 

[3] How could disclosure cause the significant, adverse effect on the identified 

management functions? 

187. The Commission did not explain how its general arguments concerning the difficulties 

with recruiting an Executive Director related to the actual responsive meeting minutes at 

issue. Upon a careful review of the withheld records, many parts of the meeting minutes 
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appear to contain innocuous information only, or provide routine updates about the 

Commission’s progress. The Commission did not refer the Information Commissioner to 

any particular set of minutes or content that it believed could lead to such harm, e.g., the 

inability or difficult in recruiting an Executive Director.  

188. Instead, the Commission claimed that, as a result of unfavourable media articles, it had 

to undertake several recruitment rounds, where three attempts were unsuccessful. 

Although the Commission stated that the articles were the cause of candidates being 

deterred from applying or withdrawing their applications, the Commission provided no 

evidence to support this claim, such as emails or other correspondence, or affidavits. 

Such evidence is needed to support a claim that several media articles caused not one 

but three unsuccessful efforts to recruit an Executive Director. 

189. While the Information Commissioner appreciates the Commission’s views, in the absence 

of sufficient submission and evidence, the cause of the difficulties in recruitment could 

not entirely be credited to unfavourable media articles. It could also have come from 

other factors such as the perceived slow progress on the development of the gaming 

industry which may not have been attractive to candidates, the outstanding questions at 

the time concerning the legal and regulatory framework that Bermuda intended to adopt 

for casinos and the unresolved question about whether the Commission’s remit wold be 

expanded to other gaming products. It is quite reasonable to expect that any serious 

candidate for the Executive Director position would engage in their own due diligence to 

understand the opportunities and challenges of the post, and would then decide whether 

to pursue the position. 

190. In the absence of adequate explanation and evidence from the Commission, the 

Information Commissioner is not satisfied that disclosure of the meeting minutes could 

cause a significant adverse effect on its efforts to recruit an Executive Director. This 

argument is not considered further. 

191. In contrast, disclosure of discrete parts of the records could undermine the steps the 

Commission has taken to prevent risks. For example, disclosure of the particular parts of 

the meeting minutes containing its banking protocols could put the Commission at a 

higher risk of fraud, which would be a significant and adverse effect to the Commission’s 

finances functions. 

[4] What is the likelihood of the significant, adverse effect occurring? 

192. In the current climate of cybersecurity risks, placing any confidential banking details could 

reasonably be expected to undermine the Commission’s security protocols and increase 

its risk of fraud, cybersecurity attacks or similar risks. Disclosure of other details 
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concerning the management of potential risks could create future vulnerabilities for the 

Commission. 

[5] If the exemption is engaged, does the balance of the public interest require 

disclosure? 

193. The public has a general interest in transparency and in understanding the operations of 

the Commission more fully. 

194. At the same time, the public has an interest in preserving the integrity of security 

protocols and the orderly administration of a public authority’s risk management 

functions. Further, banking institutions, which also serve the public, benefit from the 

security protocols implemented by their commercial clients. Such arrangements allow 

the public to have confidence more generally in the security of financial systems. The 

balance of the public interest, therefore, does not require disclosure.  

Conclusion 

195. The Information Commissioner is satisfied that the Commission was justified in relying on 

the exemption under section 30(1)(b) to deny access to certain parts of records 1, 2, 5, 6, 

9, 22, 24, 25, 27, 29 and 31. The Information Commissioner is not satisfied that the 

Commission was justified in applying section 30(1)(b) to deny access to the remaining 

parts of the records.  

Financial and economic interest – section 31(1) 

196. A public authority may rely on section 31(1) to deny access to a public record whose 

disclosure could reasonably be expected to have a serious, adverse effect on the financial 

interests of Bermuda or on the Government’s ability to manage the national economy38. 

197. The exemption in section 31 safeguards the Government’s broader financial and 

economic interests, at the country level or the economy as a whole, which could be 

damaged by releasing too much information or at an untimely point, e.g., prematurely. 

The exemption recognises that “[i]nformation about some types of proposals, or even 

                                                            

38 A similar provision can be found in section 40(1)(a) of the Ireland Freedom of Information Act 2014 as well as 
section 18(1)(d) of the Ontario Freedom of Information and Protection of Privacy Act.  

https://www.irishstatutebook.ie/eli/2014/act/30/enacted/en/html
https://www.ontario.ca/laws/statute/90f31
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the admission that certain possibilities are being considered, can lead to speculation, 

disturbance of the markets and even improper gain”39. 

198. To rely on section 31(1), the public authority must identify a specific financial interest 

impacting Bermuda or a specific aspect of the Government’s ability to manage the 

national economy. Bermuda’s financial interests can be understood as the country’s 

interest in financial dealings and monetary policies.40 This would include, but not be 

limited to, information related to “interest rates and the framework for monetary policy 

and government borrowing forecasts”, “government case dealing and banking 

arrangements”, government “reserves and foreign currency liabilities management and 

foreign exchange dealings” and “intended investment strategies”.41 ‘Financial interest’ in 

section 31(1) is a different from ‘commercial interest’ referred to in section 25(1)(c) of 

the PATI Act.42 

199. The Government’s management of the national economic refers to its ability to control 

the economy as a whole, which involves the production and consumption of goods and 

services as well as the supply of money. This may include the Government’s capacity to 

lead on new areas of economic activity being developed.  

200. Reference to ‘Bermuda’ and ‘national economy’ means that for section 31(1) to apply, 

the identified harm will usually go beyond the ability of individual public authorities to 

manage their financial resources. As the relevant financial interest or economy activity 

becomes narrower, public authorities will need to show stronger evidence that the 

national economy or Bermuda’s financial interests as a while will be harmed by disclosure 

of the requested records.  

201. Relying on section 31(1) further means that a public authority must identify the potential 

‘serious, adverse effect’ to the identified financial interest or the specific aspect of the 

Government’s ability to manage the economy that might arise from disclosure. By its 

                                                            

39 Philip Coppel, Information Rights Law and Practice, at page 673. 

40 Decision 30/2022, Bermuda Gaming Commission, paras. 52-53. 

41 See the UK ICO Guidance: The economy (section 29), at para. 21. Similarly, the Ontario Government’s Freedom of 
Information and Protection of Privacy Manual, chapter 5, defines ‘financial’ as “specific data and information that 
relates to finance or money matters, including the use and distribution of money. Examples include accounting 
methods, financial statements, pricing practices, bid information, property tax information, sales revenues, and 
employment costs”. 

42 See Decision 24/2019, Bermuda Hospitals Board, para. 148 in which the Information Commissioner distinguishes 
financial interests from commercial ones. The difference in the two concepts is also accepted by the UK Information 
Tribunal in University of Central Lancashire v IC and Professor Colquhoun EA/2009/0034 (8 December 2009). 

https://ico.org.uk/media/for-organisations/documents/2021/2619027/s29-the-economy.pdf
https://www.ontario.ca/document/freedom-information-and-protection-privacy-manual/chapter-5-exemptions-and-exclusions
https://www.ontario.ca/document/freedom-information-and-protection-privacy-manual/chapter-5-exemptions-and-exclusions
https://www.ico.bm/wp-content/uploads/2022/04/242019_Bermuda-Hospitals-Board.pdf
https://informationrights.decisions.tribunals.gov.uk/DBFiles/Decision/i357/UCLAN_v_IC_&_Colquhoun_(EA-2009-0034)_Decision_08-12-09_(w).pdf
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ordinary definition, ‘having a serious, adverse effect’ means bringing about an 

unfavourable or harmful result whose damage is severe. This is a stronger showing of 

harm than the usual standard of ‘prejudice’. 

202. In examining the merits of a public authority’s view that the harm could reasonably be 

expected, the Information Commissioner does not have to be satisfied that such an 

outcome will definitely occur. The test is not concerned with the question of probabilities 

or possibilities, but rather whether or not the public authority’s expectation is 

reasonable. The likelihood of harm must be that a reasonable personal may expect the 

anticipate harm to occur considering all circumstances of the case. It is sufficient for the 

public authority to show that it expects an outcome and that its expectations are 

justifiable in the sense that there are adequate grounds for the expectations43.  

203. Showing that the requested records discuss certain matters of the economy is 

insufficient. The public authority must demonstrate, based on what is actually revealed 

by the content of the records, why it expects the specified outcome to occur and on what 

basis its expectation is reasonable.  

204. The requirement to demonstrate the potential harm is needed to ensure that a public 

authority is justified in denying the public access to records which might otherwise 

further accountability for decision making. Decision making that affects the financial 

interests of Bermuda or the Government’s ability to manage the economy may have a 

broad impact upon the lives and welfare of Bermudians and residents. The PATI Act 

carefully balances the purposes in section 2 of the PATI Act to empower Bermudians and 

residents to be more informed about such decision making, with the need for public 

authorities to maintain the confidentiality of certain records. This balance is maintained, 

in part, by ensuring that a public authority’s reliance on an exemption is grounded in a 

well-reasoned and supported argument.  

205. If section 31(1) is properly engaged, a public authority must then consider the public 

interest test. If the public interest would, on balance, be better served by disclosure than 

non-disclosure, then the records must still be disclosed.  

206. In sum, when applying the exemption in section 31(1), a public authority must ask44: 

                                                            

43 See Irish Information Commissioner in Mr K & Health Service Executive Primary Care Reimbursement Service, OIC-
53233-L4Z0D3 (180315). 

44 Decision 30/2022, Bermuda Gaming Commission, para. 62. 

https://www.oic.ie/decisions/mr-k-and-health-service-e/index.xml
http://www.ico.bm/wp-content/uploads/2022/12/Decision-30-2022-Bermuda-Gaming-Commission-21-December-2022.pdf
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[1]  What is the relevant financial interest of Bermuda or aspect of the 

Government’s ability to manage the national economy? 

[2]  What is the relevant serious adverse effect to the financial interest of Bermuda 

or aspect of the Government’s ability to manage the national economy?  

[3]  How can disclosure cause the identified serious, adverse effect to Bermuda’s 

financial interest or the Government’s ability to manage the national 

economy? 

[4]  Could the serious, adverse effect reasonably be expected to occur? 

[5] If the exemption is engaged, does the balance of the public interest require 

disclosure? 

207. Finally, a public authority bears the burden of satisfying the Information Commissioner 

that, on the balance of probabilities, it has provided sufficient support to justify its 

reliance on section 31(1) to deny access to the records. 

Public authority’s submissions 

208. The Commission submitted generally that it refused disclosure based on section 31(1) to 

deny access to all of the requested records, and made reference to its submissions on 

section 31(1) in previous, related reviews.  

209. The Commission also explained that, at the time of the PATI request and internal review 

decision, that gaming was being introduced to Bermuda to achieve the government’s 

three stated public policy goals “to create employment, increase investment and to 

enhance tourism”. 

210. Further, the Commission referred to the same circumstances described above in 

paragraph 178, and emphasised the impact on the emerging gaming market. 

211. In its submissions for Decision 30/2022, at paragraphs 65-66, the Commission also 

asserted section 31(1) for some of its records related to its participation in the National 

Anti-Money Laundering Committee (NAMLC). The Commission argued that premature 

disclosure of the records could reasonably have a serious adverse effect on both the 

financial interests of Bermuda and the Government’s ability to manage the national 

economy.  

212. The Commission explained that in 2017 while NAMLC agencies were conducting the 

National Risk Assessment, Bermuda (led by NAMLC) was also preparing for the 

assessment by the CFATF of Bermuda’s AML/ATF measures. 
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Applicant’s submissions 

213. The Applicant could not see the relevance of section 31(1) without understanding more 

about the records’ content. They asserted that a casino industry might make a positive 

contribution to Bermuda’s economy in the future, but that it currently did not exist and 

is not a central pillar of the economy. The Applicant further pointed out that gaming was 

not proposed a future central pillar of the economy.  

214. Finally, the Applicant urged that if the exemption was engaged, there was a strong public 

interest in disclosure.   

Discussion 

215. The Information Commissioner considers the Commission’s reliance on section 31(1) to 

refuse public access to all of the parts of the responsive records that not have already 

been found to be exempt. 

 [1] What is the relevant financial interest of Bermuda or aspect of the Government’s 

ability to manage the national economy? 

216. In its submissions for this review as well as Decision 30/2022, the Commission has 

asserted several relevant financial interests or aspects of the Government’s ability to 

manage the national economy. First, the Commission appears to point to the 

development and regulation of the new gaming industry as a relevant aspect of the 

Government’s ability to manage the national economy.  

217. At the time of the Commission’s handling of the PATI request, the regulations required 

for the development of the gaming industry were not yet passed. Gaming had been 

clearly identified as a developing industry within the economy. Taking this into 

consideration, the Information Commissioner accepts that the relevant aspect was the 

Bermuda Government’s ability to adequately manage the development of a certain 

sector of the economy, e.g., the emerging gaming industry, which was recognised as 

important to meeting the Government’s stated public policy goals.  

218. Second, the Commission also argued that it had a financial interest in the establishment 

of casino gaming because its sustainability was dependent on the generation of fee-based 

casino revenue. This is a more narrow financial interest of the Commission, and it is not 

a financial interest of Bermuda.  

219. Finally, as explained in Decision 30/2022, at paragraph 70, the Information Commissioner 

recognised that achieving a successful Caribbean Financial Action Task Force (CFATF) 

assessment was a relevant financial interest of Bermuda. 
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[2] What is the relevant serious adverse effect to the aspect of the Government’s 

ability to manage the national economy? 

220. As explained above, in paragraph 178, the development of the gaming industry was also 

dependent on the Commission’s efforts to secure a US correspondent bank to accept the 

proceeds of the casino operations. If the Commission was unable to secure a US 

correspondent bank, the emerging industry would never be realised in Bermuda.  

221. In turn, the Commission’s ability to secure a US correspondent bank was dependent upon 

the Government finalising the regulatory framework for gaming in Bermuda in 

consultation with the Commission, particularly with respect to the details of the relevant 

anti-money laundering and anti-terrorism financing (AML/ATF) measures. The 

completion of the regulatory framework would allow potential US correspondent banks 

to assess Bermuda’s approach to its AML/ATF measures with respect to gaming proceeds, 

among other criteria. The Bermuda (Casino) Gaming Regulations 2018 were not passed 

until September 2018, a month before the internal review decision was issued, but after 

the date of the PATI request and internal review decision. It is unfortunate that the 

Commission’s internal review decision did not choose to take into consideration the 

impact of the passage of the 2018 regulations.  

222. But in any event, the Information Commissioner accepts that, at the time of the initial 

decision on the PATI request, either preventing the adoption of casino gaming regulations 

or the securing of a US correspondent bank would be a serious adverse effect on the 

ability of the Government to manage an emerging industry within the national economy. 

223. A careful review of the withheld records also indicates the potential risk of specific, 

serious adverse effects upon the external assessment by CFATF from an overly broad or 

premature disclosures while the Government was in the midst of the CFATF process, as 

explained in Decision 30/2022 at paragraph 71.  

[3]  How can disclosure cause the identified serious, adverse effect to the 

Government’s ability to manage the national economy? 

224. For the most part, the Commission has not shown how disclosure of the actual content 

of the meeting minutes could prevent the establishment of casino gaming regulations or 

the securing of a US correspondent bank, or how it could harm the ongoing CFATF 

assessment. On the face of the records, most parts of the meeting minutes do not reveal 

enough details or relevant information that would lead to preventing the adoption of 

casino gaming regulations or the securing of a US correspondent bank. 

http://www.bermudalaws.bm/laws/Consolidated%20Laws/Gaming%20(Casino)%20Regulations%202018.pdf
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225. Upon a careful review of the meeting minutes, however, parts of records 7, 8, 11, 12, 17, 

18, 20, 22 and 25 contain  more detailed information related to the efforts to secure a US 

correspondent bank or the ongoing preparation for the CFATF assessment. The 

Information Commissioner accepts that premature disclosure of this information could 

have led to the identified serious adverse effects. 

226. Section 31(1) is considered further only for these parts of the withheld records.   

[4]  Could the serious, adverse effect reasonably be expected to occur? 

227. After careful review of the parts of the records identified in paragraph 225, the 

Information Commissioner is satisfied that disclosure of this information at the time of 

the PATI request could reasonably have been expected to lead to the identified adverse 

effects related to the adoption of a regulatory framework or the ability to secure a US 

correspondent bank. 

228. Further, a serious, adverse effect to the CFATF assessment could reasonably be expected 

to occur by premature disclosure of certain information in the meeting minutes, as 

explained in more detail in paragraph 79 of Decision 30/2022.  

[5] If the exemption is engaged, does the balance of the public interest require 

disclosure? 

229. The Information Commissioner accepts that there is a general public interest in 

transparency and that disclosure of the parts of the records identified in paragraph 225 

would allow the public to better understand the development of gaming regulations in 

Bermuda and the work of the Commission. Disclosure would promote the understanding 

of and accountability for the Commission’s decisions and actions when the Government 

was considering whether to expand the Commission’s remit.  

230. At the same time, the public has an interest in the development of the new gaming 

industry in Bermuda and its potential benefits, such as job creation and strengthening 

Bermuda’s tourism product. Further, the public has a strong interest in the orderly 

administration of assessment and external evaluation processes by CFATF, which results 

in the publication of a final report that highlights the public authority’s work, the quality 

of the regulatory framework for gaming and recommendations for additional 

improvements, if any. 

231. The Information Commissioner is satisfied that, on balance, the public interest favours 

maintaining the exemption for the parts of the records that would have resulted in 

premature disclosure of information about the CFATF assessment. The Information 
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Commissioner is also satisfied that the balance of the public interest favours disclosure 

of other information in part of the records identified above, at paragraph 225.  

Conclusion 

232. Finally, the Information Commissioner is satisfied that the Commission was justified in 

denying access to parts of records 7, 8, 11, 12, 17, 18, 20, 22 and 25 under section 31(1) 

of the PATI Act because their disclosure could reasonably be expected to have a serious, 

adverse effect on the financial interests of Bermuda or on the Government’s ability to 

manage the national economy. 

233. The Information Commissioner is not satisfied that the Commission was justified in 

finding that the exemption under section 31(1) was engaged for the remaining records 

or parts of records.   

Information received in confidence – section 26(1)(a)  

234. A public authority may rely on section 26(1)(a) to deny access to information that “is given 

to a public authority by a third party (other than another public authority) in confidence 

on the understanding that it would be treated as confidential” and “the disclosure of 

which would be likely to prevent the authority from receiving further similar information 

required by the authority to properly fulfil its functions”. 

235. If section 26(1)(a) is properly engaged, the public interest test must be applied. Where 

the public interest would, on balance, be better served by disclosure than by non-

disclosure, then the records must still be disclosed. 

236. The exemption in section 26(1)(a) focuses on whether the process or circumstances by 

which the information was provided indicate that it was given in confidence and with the 

understanding that it would be treated confidentially. The assessment considers factors 

related both to how the third party gave the information and how the public authority 

received or agreed to hold the information. 

237. In deciding whether the information was given ‘in confidence’ by a third party, relevant 

factors may include: 

a. the expectation of the person or entity giving the information to the public 

authority; 

b. any assurances sought regarding the confidentiality of the information; 

c. the purpose for which the information was provided; and 
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d. any other action that the person or entity giving the information may have taken 

with respect to the information, e.g., the information was given to other parties and 

under what circumstances.45  

238. The information must also have been given with the understanding on behalf of the 

public authority that the public authority would treat the information as confidential. This 

would include doing so on an ongoing basis. The understanding of confidentiality may be 

express or implied.  

239. When determining how the public authority received the information, the relevant 

factors are similar to those in paragraph 237, and may include: 

a. any statement or assurances given at the time the information was provided; 

b. the purpose for which the information was sought or provided; 

c. the practice, procedure, or policy of the public authority with regard to such 

information generally; 

d. any action which the public authority may be expected to take in relation to the 

information; and 

e. the nature of the relationship between the provider of the information and the 

public authority receiving it.46 

240. Section 26(1)(a) also requires that disclosure of the information in the record ‘would be 

likely’ to prevent the authority from receiving further similar information in the future 

that is required by the public authority to properly fulfil its functions. Speculation is not 

sufficient to justify the exemption. ‘Would be likely’ means that some significant, real risk 

must exist that the public authority would be prevented from receiving such information 

in the future. 

241. As set out in the Interpretation Act, the ‘functions’ of a public authority should be 

understood as ‘powers conferred, or duties imposed, on the authority or officer by or 

under any provision of law’. 

                                                            

45 See Ireland Information Commissioner, Guidance Note on Section 35: Information Obtained in Confidence (Section 
35 Guidance Note), para. 2.2.5. Section 35 of the Ireland Freedom of Information Act 2014 has similar language as 
section 26(1)(a) of the PATI Act. The Information Commissioner finds the guidance about the Ireland provision to be 
helpful in interpreting section 26(1)(a) of the PATI Act. 

46 See, Ireland Information Commissioner, Section 35 Guidance Note, para. 2.2.6. 

http://bermudalaws.bm/laws/Consolidated%20Laws/Interpretation%20Act%201951.pdf
https://www.oic.ie/guidance-and-resources/guidance-notes/Guidance-Note-Section-35-(March-2016)-Vii.pdf
https://www.oic.ie/guidance-and-resources/guidance-notes/Guidance-Note-Section-35-(March-2016)-Vii.pdf
https://www.oic.ie/guidance-and-resources/guidance-notes/Guidance-Note-Section-35-(March-2016)-Vii.pdf
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242. As explained in Decision 06/2021, Cabinet Office at paragraph 106, a public authority, or 

third party, must consider five questions when seeking to justify the exemption for 

adverse effects on commercial interests: 

[1]  Was the information given by a third party (other than another public 

authority)? 

[2] Was the information given in confidence and with the understanding that it 

would be held confidentially? 

[3]  How would disclosure likely prevent the public authority from getting such 

information again in the future? 

[4] Was that information required for the public authority to fulfil its functions? 

[5] If the exemption is engaged, does the balance of the public interest require 

disclosure? 

243. A public authority, or a third party asserting its rights under section 26(1)(a), bears the 

burden of showing to the Information Commissioner that, on the balance of probabilities, 

the exemption is justified. 

Public authority’s submissions 

244. The Commission was not invited to comment on this exemption because it was invoked 

by a Third Party during the Information Commissioner’s review. 

Applicant’s submissions 

245. The Applicant explained that they could not make detailed submissions without seeing 

the Third Party’s information. The Applicant, however asked the Information 

Commissioner to carefully consider the public interest test issues that are raised by the 

nature of the Commission’s work and the fact that it is a publicly-funded, statutory body. 

Third party’s submissions 

246. The Third Party objected to public disclosure of its business information in part of record 

4 because it was given in confidence to the Commission. The Third Party detailed its 

concerns and the scope of the information it provided in confidence to the Commission. 

Discussion 

247. The Information Commissioner considers the Third Party’s reliance on section 26(1)(a) to 

object to the public disclosure of a certain part of record 4 only. 

[1] Was the information given by a third party (other than a public authority)? 

https://www.ico.bm/wp-content/uploads/2022/05/062021_Cabinet-Office.pdf
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248. The Information Commissioner is satisfied that some of the information in record 4 was 

provided to the Commission by a Third Party within the meaning of section 26(1)(a). This 

included the views and recommendations provided by the Third Party to the Commission. 

It would not include, though, the fact that the meeting happened or the Commission’s 

views of the Third Party or of the information it provided.  

[2] Was the information given in confidence and with the understanding that it 

would be held confidentiality? 

249. The Third Party explained that the nature of its dealings with the Commission implies that 

it provided the information in confidence, and expected the information to remain 

confidential for the Commission’s consideration. The Third Party provided details of its 

general engagement with the Commission.  

250. The Information Commissioner accepts that, given the nature of the engagement at the 

time, the Third Party had a reasonable expectation that the information it shared with 

the Commission would be treated as confidential.  

[3] How would disclosure likely prevent the public authority from getting such 

information again in the future? 

251. The Third Party shared confidential information on a voluntary basis, in the context of 

assisting the Commission with particular aspects of establishing the new gaming industry. 

The information that it shared is not the type which the Commission can compel a similar 

entity to provide in the future. 

252. Should the information from the Third Party be disclosed, it is unlikely that the company 

or another similar company will voluntarily provide such confidential information in the 

future and the Commission has no ability to compel production of the information. 

[4] Was that information required for the public authority to fulfil its functions? 

253. The information provided was needed by the Commission to fulfil its statutory function 

to supervise casino operations in accordance with section 9(1)(b) of the Gaming Act. 

Disclosure of the relevant part of record 4 could reasonably be expected to make the 

Third Party or other similar companies more reluctant to voluntarily provide similar 

information to the Commission in the future.  
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[5] If the exemption is engaged, does the balance of the public interest require 

disclosure? 

254. There is a general public interest in the transparency of the work of public authorities. 

Under some circumstances, the disclosure of information regarding the operations of a 

private entity may also shed light on how a public authority is operating.  

255. In this case, though, disclosure of the specified part of record 4 would further little, if any, 

public interest. Rather, disclosure of the discrete information from the third party would 

undermine the public’s interest in ensuring that private companies can safeguard their 

business information.  

Conclusion 

256. Given the above, the Information Commissioner is satisfied that the Third Party has 

justified the application of section 26(1)(c) to the specified part of record 4 because the 

information was given to the Commission by the Third Party in confidence and with the 

understanding that it would be treated as confidential. Further, disclosure would be likely 

to prevent the Commission from receiving similar information in the future, which it 

requires to properly fulfil its supervisory functions, and is not in the public interest. 

Adverse effect on commercial interests – section 25(1)(c) 

257. A public authority, or a third party asserting its rights, may rely on section 25(1)(c) to deny 

access to a public record whose disclosure would, or could reasonably be expected to, 

have an adverse effect on the commercial interests of any person to whom the 

information relates. This commercial interest exemption is subject to the exceptions in 

section 25(2) that are not relevant in this review. 

258. Section 7(1) of the Interpretation Act defines ‘person’ to include ‘any company or 

association or body of persons, whether corporate or unincorporate’. 

259. ‘Commercial interest’ relates to a person’s ability to participate in a commercial activity, 

such as the sale or exchange of goods or services or the collection of a debt.47 The activity 

normally occurs within a competitive environment and for the purpose of making a profit, 

                                                            

47 See Decision 12/2018, Ministry of Finance Headquarters, para. 66; and Guidance: Commercial information 
exemptions (section 25), para. 44. 

http://bermudalaws.bm/laws/Consolidated%20Laws/Interpretation%20Act%201951.pdf
https://www.ico.bm/wp-content/uploads/2022/04/122018_Ministry-of-Finance-Headquarters.pdf
https://docs.wixstatic.com/ugd/5803dc_59e7313d4a2b4a4783d9e6fed6208c17.pdf
https://www.ico.bm/wp-content/uploads/2022/05/2016_09_Exemption-Guidance_section-25-v1.pdf
https://www.ico.bm/wp-content/uploads/2022/05/2016_09_Exemption-Guidance_section-25-v1.pdf
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though not always.48 The information within the record at issue may have a very direct 

link to the commercial activity related to the relevant interest, or such link may be less 

direct.49 

260. By its ordinary definition, having an ‘adverse effect’ means leading to an unfavourable or 

harmful result.50 A public authority, or the third party, must explain the circumstances 

anticipated to arise from disclosing the record at issue which could lead to such 

unfavourable or harmful result on the person’s commercial interests.51 The exemption in 

section 25(1)(c) cannot be used simply to avoid embarrassment to the public authority or 

concerned person.52 

261. The likelihood of the harm must be that a reasonable person, considering all 

circumstances of the case, may expect the adverse effect to the person’s commercial 

interests to occur. The expectation must be likely, plausible or possible based on real and 

substantial factual grounds. 

262. If section 25(1)(c) is properly engaged, the public interest test must be applied. Where 

the public interest would, on balance, be better served by disclosure than by non-

disclosure, then the records must still be disclosed. 

263. In sum, when applying this exemption about commercial interests, a public authority or 

third party must ask the following questions53 after satisfying themselves that none of 

the exceptions in section 25(2) is applicable: 

[1]  Who is the person to whom the information relates? 

[2] What are the commercial interests of this person that are of concern? 

[3]  What adverse effect could disclosure cause? 

[4] How likely is this to occur? 

                                                            

48 Guidance: Commercial information exemptions (section 25), para. 65-66. 

49 Guidance: Commercial information exemptions (section 25), para. 67. 

50 See Decision 12/2018, Ministry of Finance Headquarters, para. 68 (citing Oxford Dictionary of English (3rd ed. 2010). 

51 See Decision 12/2018, Ministry of Finance Headquarters, para. 69. 

52 See Decision 12/2018, Ministry of Finance Headquarters, para. 68. 

53 See Decision 12/2018, Ministry of Finance Headquarters, para, 74; Guidance: Commercial information exemptions 
(section 25). 

https://www.ico.bm/wp-content/uploads/2022/05/2016_09_Exemption-Guidance_section-25-v1.pdf
https://www.ico.bm/wp-content/uploads/2022/05/2016_09_Exemption-Guidance_section-25-v1.pdf
https://www.ico.bm/wp-content/uploads/2022/04/122018_Ministry-of-Finance-Headquarters.pdf
https://docs.wixstatic.com/ugd/5803dc_59e7313d4a2b4a4783d9e6fed6208c17.pdf
https://docs.wixstatic.com/ugd/5803dc_59e7313d4a2b4a4783d9e6fed6208c17.pdf
https://www.ico.bm/wp-content/uploads/2022/04/122018_Ministry-of-Finance-Headquarters.pdf
https://docs.wixstatic.com/ugd/5803dc_59e7313d4a2b4a4783d9e6fed6208c17.pdf
https://www.ico.bm/wp-content/uploads/2022/04/122018_Ministry-of-Finance-Headquarters.pdf
https://www.ico.bm/wp-content/uploads/2022/05/2016_09_Exemption-Guidance_section-25-v1.pdf
https://www.ico.bm/wp-content/uploads/2022/05/2016_09_Exemption-Guidance_section-25-v1.pdf
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[5] If the exemption is engaged, does the balance of the public interest require 

disclosure? 

264. A public authority, or third party asserting its rights under section 25(1)(c), bears the 

burden of showing to the Information Commissioner that, on the balance of probabilities, 

the exemption is justified. 

Public authority’s submissions 

265. The Commission was not invited to comment on this exemption because it was invoked 

by a Third Party during the Information Commissioner’s review. 

Applicant’s submissions 

266. The Applicant’s submissions are set out in paragraph 245 above. 

Third party’s submissions 

267. The Third Party provided detailed objections to the disclosure of discrete information in 

part of record 4. Its submissions focused on the potential irretrievable damage that 

disclosure would cause to specific business relationships it maintained. It also explained 

the necessity for these business relationships to continue its commercial activity. 

Discussion 

268. The Information Commissioner considers the application of 25(1)(c) to the remaining 

parts of section 4 that the Third Party sought to keep withheld, but was not found exempt 

under section 26(1)(a). 

[1] Who is the person to whom the information relates? 

269. The Third Party and another private entity that it has a business relationship with are the 

legal persons to whom the information relates.  

[2] What are the commercial interests of this person that are of concern? 

270. The Third Party has explained its specific commercial activity in detail, which involves its 

provision of services to make a profit. It has also explained how its business relationship 

is essential to allowing it to continue its commercial activity in a competitive 

environment.  

[3] What adverse effect could disclosure cause? 

271. The Third Party claimed that disclosure could cause irretrievable damage to its business 

relationship. This, in turn, could lead to several disruption in the Third Party’s operations 

and adversely impact its business, results or financial conditions. 
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272. The Third Party appears to make this claim based on an assumption that the information 

in part of record 4 had not been made public as of the time of the PATI request, e.g., May 

2018. 

273. Upon a careful review of the remaining part of record 4 that is under consideration, it is 

unclear how its disclosure could cause the identified adverse effect. By May 2018, nearly 

all of the factual information at issue was publicly known, having been announced by the 

relevant Minister. Further, the remaining part of record 4 is either innocuous or 

complimentary information, or administrative details, and could not cause an adverse 

effect on the Third Party’s commercial interests. The Third Party’s reliance on section 

25(1)(c) is not considered further. 

Conclusion  

274. Given the above, the Information Commissioner is not satisfied that the Third Party 

justified the application of section 25(1)(c) to the remaining part of record 4 that relates 

to it. 

Personal information – section 23 

275. Public authorities are justified in denying public access to a record under section 23(1) if 

it consists of personal information. Section 24(1) defines personal information as 

“information recorded in any form about an identifiable individual”.  

276. Section 24(2) contains a number of exceptions to the broad definition of personal 

information in section 24(1). Under section 24(2)(a) personal information does not 

include information about an individual who is or was an officer or employee of a public 

authority that relates to the position or functions of the individual. The Information 

Commissioner has consistently explained that the definition of personal information in 

section 24(1) is very broad and the exclusion in section 24(2)(a) is very narrow. Routine 

personal work information of public officials still falls within the definition of personal 

information. This does not mean their personal information will always have to be 

withheld. Rather, the disclosure of their personal information should be based on 

consideration of the public interest test in section 23(6).54 

277. Section 24(2)(b) also excludes from the definition information about an individual who is 

or was performing services under a contract for a public authority that relates to the 

                                                            

54 Decision 18/2022, Ministry of Health Headquarters, para. 185. 

https://www.ico.bm/wp-content/uploads/2022/08/Decision-18-2022-Ministry-of-Health-Headquarters.pdf
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services performed, which includes the terms of the contract and the name of the 

individual. 

278. The personal information exemption does not apply in certain circumstances set out in 

section 23(2) that are not relevant in this review. 

279. The personal information exemption is subject to the public interest test in section 23(6). 

In the context of personal information, the public interest test requires a balancing of the 

public interests in favour of knowing an individual’s personal information, on the one 

hand, against the privacy rights of the individual and any other public interest in favour 

of confidentiality, on the other.  

280. When considering the public interest test against and in favour of a personal information 

disclosure, public authorities should take into account the following factors55: 

a. Whether disclosure will further the public interest, including but not limited to the 

factors listed in regulation 2 of the PATI Regulations; 

b. Whether disclosure would be fair to the individual under all of the circumstances, 

which would include consideration of whether sensitive personal information was 

involved, the potential consequences of disclosure on the individual, and the 

individual’s reasonable expectations of privacy; and 

c. Whether disclosure of the personal information is necessary to further the public 

interests that have been identified. 

281. The disclosure of the personal information must also be necessary. The Information 

Commissioner will consider whether the public interest concerns can be met by 

disclosure of other information in the records that interferes less with an individual’s right 

to privacy. If so, the public interest concerns in favour of disclosure may be given less 

weight in the balance than the individual’s privacy rights and freedoms. 

282. In sum, to appropriately rely on the personal information exemption in section 23(1), 

public authorities must consider56: 

[1]  Whether the record consists of information about an identifiable individual? 

[2]  Whether the information falls within any of the exclusions to the definition of 

personal information (section 24(2))? 

                                                            

55 Decision 02/2019, Office of the Governor, para. 51. 

56 Decision 02/2019, Office of the Governor, para. 56. 

https://www.ico.bm/wp-content/uploads/2022/04/022019_Office-of-the-Governor.pdf
https://www.ico.bm/wp-content/uploads/2022/04/022019_Office-of-the-Governor.pdf
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[3]  Whether any of the exceptions to the exemption in section 23(2) apply to the 

records? 

[4]  If the exemption on personal information in section 23(1) is engaged, whether 

the balance of the public interest requires disclosure?57 

283. The personal information exemption is the only exemption which the Information 

Commissioner would invoke on her own accord, as has happened in this review.58  

Public authority’s submissions 

284. The Commission was not invited to comment on this exemption because it was invoked 

by a third party during this review and on the Information Commissioner’s own accord. 

Applicant’s submissions 

285. With respect to parts of record 4, the Applicant’s submissions are set out above in 

paragraph 245. 

Third party’s submissions 

286. The Third Party argued that the reference in record 4 to its former employee falls within 

the exemption for personal information in section 23(1). 

Discussion 

287. The Information Commissioner considers the personal information exemption in section 

23(1) for the Third Party’s objection to disclose information about its employee in record 

4. The Information Commissioner also considers this exemption for the remaining records 

or parts of records under review.  

[1] Whether the records consist of information about an identifiable individual? 

288. The Information Commissioner considers information in the meeting minutes about 

identifiable individuals which can be categorised as: 

a. the attendees of the meetings; 

b. officers or employees of public authorities, including the Commission; 

                                                            

57 Disclosure of records consisting of personal information should also be made if disclosure would benefit the 
individual, in accordance with section 23(6) of the PATI Act, which is irrelevant in this case. 

58 Decision 01/2018, Bermuda Tourism Authority, para. 27. 

https://www.ico.bm/wp-content/uploads/2022/04/012018_Bermuda-Tourism-Authority.pdf
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c. elected officials;  

d. consultants hired by public authorities; and 

e. individuals associated with private entities. 

[2] Whether the information falls within any of the exclusions to the definition of 

personal information (section 24(2))? 

289. Section 24(2)(a) does not apply to the personal work information of the officers or 

employees of public authorities in the records or parts of records identified above. The 

personal work information of those officers or employees is attached to them as 

individuals and is, therefore, not related to their ‘positon or functions’. 

290. Section 24(2)(b) applies to the names of the consultants hired by a public authority that 

appears in records 4, 6, 7, 8, 14-19, 21, 24, 25 and 27-31. This information is excluded 

from the definition of ‘personal information’. The application of the personal information 

exemption to this category of information is not considered further.  

[3] Whether any of the exceptions to the exemption in section 23(2) apply to the 

records? 

291. The Information Commissioner is satisfied that none of the exemptions in section 23(2) 

applies to the personal information of the officers or employees of public authorities, 

elected public official or individuals associated with private entities identified above. No 

consent to disclosure was given and the information does not relate to the Applicant. 

[4] If the exemption is engaged, whether the balance of the public interest requires 

disclosure? 

292. In accordance with regulation 2 of the PATI Regulations, a general public interest exists 

in the promotion of greater public understanding of the process or decisions of public 

authorities such as the Commission. A public interest also exists, however, in the 

protection of the privacy and personal information of individuals. In balancing these 

public interests factors, the fairness and necessity of the disclosure of personal 

information is considered.  

293. With respect to the fairness of disclosure, it would be fair to disclose information about 

the attendance of the Commissioners, as well as the officers or employees of the 

Commission in the meetings. These individuals attended the meetings in their capacity 

as public officers or Commissioners and, for the most parts, no particular controversy was 

involved with the relevant meetings or topics discussed in those meetings. The meetings 
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were routine monthly meetings that involved discussions about the general work of the 

Commission. Save for the signatures of the Chairperson and Recording Secretary as well 

as the views of individual Commissioners on certain topics, no reason exists to believe 

that disclosure relating these individuals’ attendance of the monthly meetings could 

reasonably lead to negative consequences.  

294. For similar reasons, the disclosure of information about the work and activities of the 

elected officials, the Commissioners and former ED that related to the Commission’s 

functions would be fair. These individuals held public-facing leadership positions, had the 

power to make decisions and, in some instances, are public figures. Disclosure of this 

category of information is also necessary to further the promotion of accountability and 

necessity within public authorities.  

295. In contrast, the disclosure of personal information of individuals associated with private 

entities would be neither fair nor necessary. These individuals had a legitimate 

expectation of privacy when interacting with the Commission. Disclosure would also be 

an unnecessary intrusion of their privacy because it would further little to no public 

interest factors.  

296. Except for information relating to meeting attendance, the disclosure of personal 

information of officers or employees of public authorities who did not hold senior 

positions or who did not have decision making authority is not in the public interest. 

These individuals had a reasonable expectation that information relating to the 

performance of their work would not be made public without their consent.  

Conclusion 

297. The Information Commissioner is satisfied that the third party justified the application of 

section 23(1) to part of record 4 to withhold information about its former employee. The 

Information Commissioner is further satisfied that section 23(1) is only applicable to 

certain parts of records 1-32 because they contain information about identifiable 

individuals and disclosure is not required by the balance of the public interest, as 

explained above.  

Conclusion 

298. The Information Commissioner is satisfied that the Commission: 

a. did not justify the administrative denial in section 16(1)(e) to deny the request in 

full or in part; 
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b. was justified in relying on section 30(1)(b) to deny access to part of records 1, 2, 5, 

6, 9, 22, 24, 25, 27, 29 and 31; 

c. was justified in relying on section 31(1) to deny access to parts of records 7, 8, 11, 

12, 17, 18, 20, 22 and 25; 

d. was not justified in relying on sections 30(1)(b) and 31(1) to deny access to the 

remaining records or parts of records; 

e. was not justified in relying on sections 36(a), 34(1)(h), 34(1)(a), 34(1)(c), 34(1)(e) or 

29(1) to deny access to records or parts of records 1-32.  

299. The Information Commissioner is also satisfied that the Third Party justified the 

application of the exemptions in section 26(1)(a) and 23(1) for parts of record 4, but did 

not justify its reliance on section 25(1)(c) to object to the disclosure of the remainder of 

record 4 that is relevant to the Third Party’s interest.    

300. Finally, the Information Commissioner is satisfied that section 23(1) is applicable to 

withhold personal information in parts of records 1-32 because they contain information 

about identifiable individuals whose disclosure is not required by the public interest. 
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Decision 

The Information Commissioner finds that the Bermuda Gaming Commission (Commission) was 

justified, in part, in denying access to parts of the records under sections 30(1)(b) and 31(1) of 

the PATI Act. The Information Commissioner also finds that Commission was not justified in 

relying on section 16(1)(e) to administratively deny the request or on the exemptions in 

sections 34(1)(a), (c), (e), or (h), 36(a), or 29(1) to deny public access to the records or parts of 

responsive records. Finally, the Information Commissioner finds that some information in the 

records is exempt under section 23(1) of the PATI Act as personal information.  

In accordance with section 48 of the PATI Act, the Information Commissioner: 

 varies the refusal for parts of records 1, 2, 5, 6, 9, 22, 24, 25, 27, 29 and 31 to deny 

access under section 30(1)(b);  

 varies the refusal for parts of records 7, 8, 11, 12, 17, 18, 20, 22 and 25 to deny access 

under section 31(1); 

 varies the refusal of parts of record 4 to deny access under section 26(1)(a);  

 varies the refusal for parts of records 1-32 to deny access under section 23(1); and 

 reverses the denial of access to the remaining parts of records 1-32, and orders the 

Commission to disclose the records, in whole or in part as required.  

The Information Commissioner requires the Commission to disclose the records or parts of 

records, as directed by this Decision and the accompanying Order, on or before Friday, 17 

February 2023. 
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Judicial Review 

The Applicant, the Bermuda Gaming Commission, the Third Party, or any person aggrieved by 

this Decision has the right to seek and apply for judicial review to the Supreme Court in 

accordance with section 49 of the PATI Act. Any such application must be made within six 

months of this Decision.  

Enforcement 

The Decision has been filed with the Supreme Court, in accordance with section 48(3) of the 

PATI Act. If the Bermuda Gaming Commission fails to comply with this Decision, the 

Information Commissioner has the authority to pursue enforcement in the same manner as an 

Order of the Supreme Court.  

 

 

Gitanjali S. Gutierrez 

Information Commissioner 

30 December 2022 
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Appendix 1: Relevant statutory provisions 

Public Access to Information Act 2010 

Refusal of request on administrative grounds 

16 (1) A public authority may refuse to grant a request if— 

… 

(e) the request is, in the opinion of the head of the authority, frivolous or 

vexatious;  

… 

 

Public interest test 

21 (1) For the purposes of this Part, the test of whether disclosure by a public authority of a 

record or the existence of a record is in the public interest is whether the public interest 

would, on balance, be better served by disclosure than by non-disclosure. 

Personal information  

23 (1) Subject to the provisions of this section, a record that consists of personal information 

is exempt from disclosure.  

 … 

 (6) A record that contains personal information relating to an individual shall be disclosed 

if disclosure of it is in the public interest or would benefit the individual. 

 

Definition of personal information 

24 (1) Subject to subsection (2), “personal information” means information recorded in any 

form about an identifiable individual, including— 

  … 

 (2) But “personal information” does not include— 

 (a) information about an individual … who is or was an officer or employee of a 

public authority that relates to the position or functions of the individual; 

 (b) information about an individual who is or was performing services under 

contract for a public authority that relates to the services performed, including the 

terms of the contract and the name of the individual; 

 … 

Commercial information 

25 (1) Subject to subsections (2) and (3), a record that consists of the following information 

is exempt from disclosure— 

 … 
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 (c) information, the disclosure of which would have, or could reasonably be 

expected to have, and adverse effect on the commercial interests of any person 

to whom the information relates; 

 … 

 (3) A record shall be disclosed if disclosure of it is in the public interest.  

 

Information received in confidence   

26 (1) Subject to subsection (2), a record that consists of the following information is 

exempt from disclosure— 

(a) information— 

(i) that is given to a public authority by a third party (other than another 

public authority) in confidence on the understanding that it would be 

treated as confidential; and 

(ii) the disclosure of which would be likely to prevent the authority from 

receiving further similar information required by the authority to 

properly fulfil its functions; or 

… 

 (2) A record shall be disclosed if disclosure of it is in the public interest. 

 

Deliberations of public authorities 

29 (1) Subject to subsections (2) and (3), a record is exempt from disclosure if it consists of 

information, the disclosure of which would undermine, or could reasonably be expected 

to undermine, the deliberative process of a public authority, including free and frank 

discussion and provision of advice in the course of that process. 

 (2) Subsection (1) does not apply to information contained in a record that is— 

  (a) factual or statistical information; 

  … 

 (d) information in the nature of the reasons of a public authority for making a 

particular decision. 

(3) A record shall be disclosed if disclosure of it is in the public interest. 

 

Operations of public authorities 

30 (1) Subject to subsection (2), a record is exempt if its disclosure could reasonably 

 be expected to— 

  …  
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 (b) have a significant, adverse effect on the performance by the public authority 

of any of its functions relating to management (including industrial relations and 

management of its staff); or 

  … 

(2) A record shall be disclosed if disclosure of it is in the public interest. 

 

 

Financial and economic interests  

31 (1) Subject to subsection (2), a record is exempt from disclosure if its disclosure, or 

premature disclosure, could reasonably be expected to have a serious adverse effect on 

the financial interests of Bermuda or on the ability of the Government to manage the 

national economy. 

 (2) A record shall be disclosed if disclosure of it is in the public interest. 

 

Law enforcement 

34 (1) Subject to subsection (2), a record is exempt if its disclosure would, or could 

reasonably be expected to— 

(a) prejudice the prevention, detection or investigation of a breach or possible 

breach of the law; 

  … 

(c) prejudice the fair trial of a person or the impartial adjudication of a particular 

case; 

… 

(e) disclose methods or procedures for preventing, detecting, investigating, or 

dealing with matters arising out of breaches or evasions of the law, the 

disclosure of which would prejudice, or could reasonably be expected to 

prejudice, the effectiveness of those methods or procedures; 

... 

(h) facilitate the commission of an offence. 

(2) Subsection (1) does not apply to a record if— 

  (a) it consists of— 

(i) information revealing that the scope of a law enforcement 

investigation is not authorized by law, or has exceeded the limits imposed 

by law; 

(ii) a general outline of the structure of a program adopted by an agency 

for dealing with a contravention or possible contravention of the law; 
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(iii) a report on the degree of success achieved in a program adopted by a 

public authority for dealing with any contravention or possible 

contravention of the law; 

(iv) a report prepared in the course of a routine law enforcement 

inspection or investigation by a public authority whose functions include 

that of enforcing the law; or 

(v) a report on a law enforcement investigation that has already been 

disclosed to the person or body that is the subject of the investigation; 

and 

  (b) its disclosure would be in the public interest. 

 

Contempt of court 

36 A record is exempt if its disclosure would, or could reasonably be expected to be— 

(a) in contempt of court or contrary to an order made by a court, tribunal or 

other judicial body; or 

… 
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