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Summary 

The Applicant submitted a request under the Public Access to Information (PATI) Act 2010 

for the Charity Commissioners’ meeting minutes and for the objections to certain charitable 

status applications. The Applicant received copies of redacted meeting minutes and did not 

receive any records related to the objections. No decision notice was issued. The Charity 

Commissioners issued an internal review decision, granting the Applicant access to the 

unredacted meeting minutes. The internal review decision also denied access to the 

objections made to the charitable status applications under sections 26(1) and 16(1)(c) of the 

PATI Act. The Charity Commissioners decided to provide the total number of objections to 

each application as an alternative.  

 

The Information Commissioner found that the Charity Commissioners’ reliance on sections 

16(1)(c) and 26(1) was not justified. During the Information Commissioner’s review, the 

Charity Commissioners disclosed the records to the Applicant’s satisfaction. Consequently, 

the Information Commissioner does not require the Charity Commissioners to take any 

further action. 

Relevant Statutory provisions 

Public Access to Information (PATI) Act 2010, section 16(1)(c) and (2) (substantial and 

unreasonable interference) and section 26(1) (information received in confidence). 

The full text of each statutory provision cited above is reproduced in Appendix 1 to this 

Decision. The Appendix forms part of this Decision. 

Background 

1. On 12 April 2016, the Applicant made a Public Access to Information (PATI) request for (1) 

the content of all objections received by the Charity Commissioners in relation to Preserve 

Marriage’s application for charitable status, (2) the Charity Commissioners’ minutes for the 

meetings in which the Charity Commissioners discussed and decided Preserve Marriage’s 

application; and (3) the same records in relation to OUTBermuda’s application for charitable 

status. The Applicant gave the PATI request to the Information Officer shared by the Registry 

General and Charity Commissioners.  
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2. On 20 April 2016, the Applicant received a letter under the Registry General’s letterhead, 

acknowledging receipt of the PATI request. The request was logged into the Government’s 

“PATI Tracking System” as a request submitted to the Registry General. The PATI Tracking 

System is an electronic tracking log public authorities use to manage PATI requests. 

3. On 19 May 2016, the Applicant received an email in response to the PATI request that did not 

indicate if it was sent on behalf of the Charity Commissioners or the Registry General. 

Redacted meeting minutes that were responsive to the PATI request were attached to the 

email and disclosed to the Applicant. No initial decision notice was issued.  

4. On 7 June 2016, the Applicant requested an internal review by writing the Chairman of the 

Charity Commissioners.   

5. The Charity Commissioners accepted the request for internal review and issued an internal 

review decision on 15 July 2016.  

6. The Charity Commissioners’ internal review decision found that additional records could 

potentially be released. The internal review decision clarified that the Charity Commissioners’ 

meeting minutes were, by default, subject to public disclosure. The Charity Commissioners 

emphasised: 

The Commissioners are required by section 10(a) of the Charities Act 2014 ‘to 

increase public trust and confidence in charities’. Efforts in aid of this goal would 

be undermined if the deliberations of the Commissioners were completely 

foreclosed to the public. Furthermore, the Commissioners do rely to a certain 

extent on a partnership with the public and with the charitable sector in order to 

assist with its regulatory activities.  

7. The internal review decision went on to explain that the approach to disclosure of the 

meeting minutes was driven by the Charity Commissioners’ mandate to strengthen public 

accountability: 

[A]pplicants to the Commissioners have no free-standing right to confidentiality in 

respect of information and documents submitted to the Registry General during 

the ordinary course of the registration process, or of discussions and deliberations 

by the Commissioners in respect of that process. This is supported by the [analysis 

of the Commissioners mandate to increase public trust and confidence in 

charities]. It is also supported by the fact that charities must meet the public 

benefit requirement . . . , that they largely rely on funding from the public, with 
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donor accountability being a large part of the Commissioners’ remit, and that they 

engage in services and good works for that same public. . . .   

It therefore follows from this conclusion that the starting presumption is that all 

minutes of the Charity Commissioners should be disclosed under PATI. Absent 

establishing an exemption other than section 26(1), the Requester is entitled to 

receive the full sets of Minutes which they have requested.  

8. The Charity Commissioners asked the Registry General to review the meeting minutes to 

determine if another exemption applied and, if not, to disclose the minutes in full.  

9. The internal review decision also upheld the withholding of objections received to the two 

applications for charitable status. The Charity Commissioners relied on the exemption in 

section 26(1) of the PATI Act for information that is given in confidence and an administrative 

denial under section 16(1)(c) of the PATI Act when processing a request would impose a 

substantial and unreasonable burden. The Charity Commissioners also decided that the 

Applicant could receive the total number of objections to each charitable status application. 

It asked the Registry General to provide this information. 

10. Because the section 26(1) exemption is a qualified exemption, the Charity Commissioners 

considered whether the public interest would still require disclosure. As part of its public 

interest analysis, it reasoned that the third party notification provisions in section 39 of the 

PATI Act would require the Registry General to contact each of the objectors, inform them of 

the possible disclosure, and invite them to make submissions. The Registry General would 

then need to consider any submissions made. The Charity Commissioners further reasoned 

that in addition, or alternative, to these steps, the Registry General would have to consider 

whether to redact identifying personal details from the objections.  

11. The Charity Commissioners found that either of these approaches would cause a substantial 

and unreasonable disruption of the Registry General’s work. The Charity Commissioners had 

received representations from the Registry General that processing the request would be too 

administratively burdensome.  

12. Following the 15 July 2016 internal review decision, the unredacted meeting minutes were 

disclosed to the Applicant on 7 November 2016. 

13. Prior to this disclosure, the Applicant submitted a timely application for an independent 

review of the Charity Commissioners’ internal review decision by an email sent to the 

Information Commissioner’s Office (ICO) on 25 August 2016.  
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Investigation  

14. The application was accepted as valid. The Information Commissioner confirmed that the 

Applicant made a PATI request to a public authority and asked the public authority for an 

internal review before asking her for an independent review. Additionally, the Information 

Commissioner confirmed the issues the Applicant wanted her to review. 

15. The Information Commissioner decided that early resolution under section 46 of the PATI 

Act was not appropriate because submissions were required from the Charity 

Commissioners to determine whether its reliance on the exemption in section 26(1) and 

the administrative denial under section 16(1)(c) were justified.  

16. On 16 November 2016, the ICO notified the Charity Commissioners of the valid 

applications. The investigation originally addressed whether the Charity Commissioners’ 

reliance on the section 26(1) exemption and the 16(1)(c) administrative denial were 

justified. It also considered whether the decision to provide the total number of objections, 

rather than the redacted copies of the objections, satisfied sections 12 and 18 of the PATI 

Act.  

17. The Charity Commissioners’ concerns about the administrative burden in processing the 

PATI request did not relate to locating, retrieving, and copying the responsive records. 

Instead, its concerns related to the subsequent time and resources it decided would be 

required for the Registry General to contact the objectors as third parties and process their 

submissions, or alternatively to redact the personal information. As part of this review, the 

Charity Commissioners was required to provide the Information Commissioner with copies 

of the withheld objections to the applications, consisting of emails to the Registry General. 

18. In response, the Charity Commissioners clarified that the withheld records are stored at the 

Registry General’s office and that it would have to rely on the Registry General’s staff to 

obtain a copy of the records. The ICO explained the withheld records were required for this 

review.  The Charity Commissioners subsequently liaised with the Registry General and 

obtained copies of the records. 

19. On 30 November 2016, the Charity Commissioners submitted to the ICO the withheld 

records consisting of 31 emails objecting to Preserve Marriage’s charitable status 

application. On that same day, the Charity Commissioners informed the Applicant that 31 

objections to Preserve Marriage’s application were received and that no objections were 

received to OUTBermuda’s application for charitable status.    
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20. The ICO reviewed the withheld records and found them to consist of 33-pages of emails, 

many of which were only one or two paragraphs.  

21. During the investigation, the Charity Commissioners agreed to send a single blind carbon 

copy email to the 31 objectors, inviting them to make submissions on the potential 

disclosure. After receiving the submissions, the Charity Commissioners informed the ICO 

on 27 January 2017 that it intended to disclose the withheld records to the Applicant, with 

the objectors’ identifying personal information redacted as exempt under section 23(1) of 

the PATI Act. 

22. On 4 March 2017, the Charity Commissioners disclosed the copies of the objections to the 

Applicant with the personal information redacted, which the ICO verified. At the same time, 

the Charity Commissioners confirmed that it was relying on section 23(1) to withhold the 

identifying personal information.  

23. The Applicant was satisfied with the disclosures as a response to the PATI request and did 

not challenge the redactions of personal information.  

24. The Applicant, however, was not satisfied with the manner in which the Charity 

Commissioners handled the PATI request, particularly the delay in receiving access to the 

responsive records, and wanted the Information Commissioner to issue a decision on the 

matter. Since the Applicant did not withdraw the application, the Information 

Commissioner is bound to issue a decision on the matter, in accordance with section 47(6) 

of the PATI Act. 

25. Section 47(4) of the PATI Act requires the Information Commissioner to give a reasonable 

opportunity to the public authority and the Applicant to make representations. The Charity 

Commissioners and the Applicant were invited to comment on this application and make 

submissions to the Information Commissioner for consideration during this review. The 

Charity Commissioners was also asked to answer specific questions to justify its prior 

reliance on section 26(1) and 16(1)(c) of the PATI Act. The Information Commissioner also 

sought the views of the Registrar General on why an initial decision was not issued, in 

accordance with section 14(2) of the Act.  

Information Commissioner’s analysis and findings 

26. In coming to a decision on this matter, the Information Commissioner considered all of the 

relevant submissions, or parts of submissions, made by the Applicant, the Charity 
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Commissioners, and the Registry General. She is satisfied that no matter of relevance has 

been overlooked.  

Section 16(1)(c) and 26(1) – substantial and unreasonable interference or disruption, and 

information given in confidence 

27. Sections 16(1)(c) and 26(1) are set out in full in the Appendix.  

28. During the course of the ICO’s investigations, the Charity Commissioners disclosed all of the 

requested records to the Applicant, with personal information redacted under the 

exemption in section 23(1) of the PATI Act. In its submissions to the ICO’s investigation, the 

Charity Commissioners clarified that it no longer pursued its sections 26(1) and 16(1)(c) 

arguments “with any great vigour”.  

29. The Information Commissioner understands the Applicant to be satisfied with the 

disclosures.  

30. Given the position of the parties and the disclosure of the records, the Information 

Commissioner is satisfied that the information was not exempt from disclosure under 

section 26(1); nor would disclosure cause a substantial and unreasonable interference or 

disruption under section 16(1)(c).   

Additional issues 

31. In exercising the right to a decision by the Information Commissioner, the Applicant seeks 

an explanation of how the records came to be released. The Applicant also objects to the 

delay in receiving access to the records, particularly the nearly four months lapse between 

between the internal review decision granting access to the objections and the Applicant’s 

access to those records. 

32. The investigation background, above, provides a practical explanation of how the Charity 

Commissioners came to release the records to the Applicant during this investigation. 

33. The Information Commissioner also observes that the lack of a records management policy 

that identifies who controls the Charity Commissioners’ records—combined with the 

failure to provide the Applicant with an initial decision notice—created confusion during 

the processing of this PATI request. 

34. The first substantive communication received by the Applicant was a set of redacted 

records disclosed to the Applicant without an initial decision notice, as required by section 
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14(2) of the PATI Act, which would have identified the public authority providing the 

response and explained the right to seek an internal review.  

35. PATI requests for both the Charity Commissioners and the Registry General are submitted 

to the same office. Based on contradictory information in the submissions, it remains 

unclear which public authority made the initial disclosure of records to the Applicant and 

failed to issue an initial decision notice under section 14(2) of the PATI Act. 

36. Although the Applicant directed the request for an internal review to the Charity 

Commissioners, the Charity Commissioners did not physically hold copies of the objections 

to the charitable status applications, as explained above in paragraph 18.  

37. This resulted in the Charity Commissioners issuing an internal review decision concerning 

records it had not located. In that internal review decision, the Charity Commissioners 

asked the Registrar General, which is a separate public authority, to engage in further 

processing. The Charity Commissioners explained that it is dependent on the Registry 

General for its recordkeeping.  

38. A records management policy and procedures for managing the Charity Commissioners’ 

records would clarify which public authority holds these records within the meaning of 

section 3(3) of the PATI Act. The decisive question is not whether the Charity 

Commissioners is a separate public authority (which it is); the crucial question is which 

public authority, or authorities, hold the records the Applicant sought. 

39. The Information Commissioner notes that section 60(2) of the PATI Act requires the 

Minister to establish codes of practice for public authorities for the maintenance and 

management of public records “in a manner that facilitates ready access to the records”. 

These records management practice codes, policies and procedures are critical for the 

effective and efficient operation of an access to information framework. For example, the 

Cayman Islands National Archive has issued specific guidelines, Guideline 6 – Guidelines for 

Managing Records of Boards and Committees (November 2015)1, that apply to “boards, 

committees, councils, advisory panels, working groups and similar bodies that may be 

established by law; or on an ad hoc basis as part of the functions and responsibilities of an 

agency”. The Guideline outlines the roles and responsibilities for managing information and 

for meeting a board or committee’s obligations under the access to information law.  

                                                           
1Available at http://www.gov.ky/portal/page/portal/cnahome/publications/guideline-6-guidelines-for-managing-
records-of-boards-and-committees.  

http://www.gov.ky/portal/page/portal/cnahome/publications/guideline-6-guidelines-for-managing-records-of-boards-and-committees
http://www.gov.ky/portal/page/portal/cnahome/publications/guideline-6-guidelines-for-managing-records-of-boards-and-committees
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40. Here, the records management practice code has not yet been issued so no general 

guidance on the management of board and committee records is available. The Information 

Commissioner has considered the publicly available information concerning the work of the 

Charity Commissioners. It is clear from the plain language of sections 9(3) and 11(1)(a) of 

the Charities Act 2014 and the Registry General’s April 2015 Information Statement2 that 

the Registry General has possession and control of the applications for charitable status.  

41. The 2014 Charities Act also changed the Charity Commissioners into a working committee 

that is deemed to be the Registry General when it is engaged in delegated duties, such as 

deciding applications for charitable status.3 

42. The Charity Commissioners identified an overall concern about whether the Charity 

Commissioners, the Registry General, or both public authorities have responsibility under 

the PATI Act for managing the records related to the Charity Commissioners’ functions. 

While the plain language of the Charities Act 2014 give the Registry General control over 

most, if not all, of the Charity Commissioners’ records, it remains unclear whether the 

Charity Commissioners shares control over its records for purposes of the PATI Act. This 

uncertainty will persist until the public authorities provide clarity.  

Decision 

The Information Commissioner finds that the Charity Commissioners failed to comply with 

Part 3 of the Public Access to Information (PATI) Act 2010 in responding to the request for 

access to meeting minutes and objections to charitable status applications. Specifically, the 

Charity Commissioners did not justify its reliance on sections 16(1)(c) or section 26(1) of the 

Act to withhold access to some of the records.  

During the course of this review, the Charity Commissioners disclosed the records to the 

Applicant’s satisfaction. Consequently, the Information Commissioner does not require the 

Charity Commissioners to take any action in respect of these failures. 

Judicial Review 

Should either the Applicant or the Charity Commissioners wish to seek judicial review 

according to section 49 of the PATI Act against this Decision, they have the right to apply to 

                                                           
2 Available at https://www.gov.bm/sites/default/files/pati_statement___registry_general_01_jul_13c_0.pdf. 
3 See section 9(3)(a) of the Charities Act 2014. 
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the Supreme Court for review of this Decision. Any such application must be made within six 

months of this Decision. 

 

 

 
Gitanjali S. Gutierrez 

Information Commissioner 

19 July 2018 
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Appendix 1: Relevant statutory provisions 

Public Access to Information Act 2010 

 

Refusal of request on administrative grounds 

16 (1) A public authority may refuse to grant a request if— 

… 

(a) in the opinion of the head of the authority, granting the request would, by 

reason of the number or nature of the records requested, require the retrieval 

and examination of such number of records or an examination of records of 

such kind as to cause a substantial and unreasonable interference with or 

disruption of the other work of the public authority; 

… 

(2)  A public authority shall not refuse to grant a request under subsection (1)(b) or (c), 

unless the authority has assisted, or offered to assist, the requester to amend the 

request in a manner such that it no longer falls under those provisions. 

 

Information received in confidence 

26 (1) Subject to subsection (2), a record that consists of the following information is 

exempt from disclosure— 

(a) information— 

(i) that is given to a public authority by a third party (other than another public 

authority) in confidence on the understanding that it would be treated as 

confidential; and 

(ii) the disclosure of which would be likely to prevent the authority from 

receiving further similar information required by the authority to properly 

fulfil its functions; or 

… 

(2) A record shall be disclosed if disclosure of it is in the public interest. 
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