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Summary 

The Applicant made a request under the Public Access to Information (PATI) Act 2010 to a 

Government Department (Department) for personnel records related to the Applicant’s 

referral to Benedict Associates Limited (BAL). BAL was the Government of Bermuda’s employee 

assistance program (EAP) provider at the time of the request. The Department’s initial decision 

granted the request in part. The Department granted access to the working file held by the 

Department Head; explained that a Public Access to Information (PATI) request was not 

necessary for access to the Applicant’s personnel file; and stated that it did not hold records in 

the possession of BAL, nor could it compel BAL to provide them. The Department’s internal 

review decision stated that the Department did not hold the requested BAL records and that it 

withheld certain records relating to BAL under the exemption in section 26(1) of the PATI Act 

for information given in confidence. The Applicant raised a number of challenges to the 

Department’s handling of this PATI request. 

The Information Commissioner found that the Department failed to conduct a reasonable 

search for responsive records, in accordance with section 12(2) of the PATI Act. The 

Information Commissioner also found that records related to the Applicant located at BAL were 

not held by the Department within the meaning of section 3(3) and (4) of the Act. Finally the 

Information Commissioner found that any reliance on section 23(3)(a) of the PATI Act to deny 

access was not justified.  

The Information Commissioner annuls the Department’s decision and requires the Department 

to conduct a reasonable search for responsive records and issue a new initial decision. The 

Information Commissioner also ordered the Department to provide the Applicant with access 

to the two withheld records. 

Relevant statutory provisions 

Public Access to Information (PATI) Act 2010 section 12(1) (right to access) and section 

12(2)(b) (requirements for public authorities to respond completely and accurately); PATI 

Regulations 5 (reasonable search requirement); and section 23(3)(a) (personal information 

in medical or psychiatric records). 



2 
 

Background 

1. On 16 April 2015, the Applicant made a Public Access to Information (PATI) request to a 

Government of Bermuda Department (Department) for the Applicant’s “personal record 

(file) that is associated with Benedict Associates” Limited (BAL). The Applicant further 

indicated that the files may be associated with three specific individuals at BAL. The 

Applicant also referenced a meeting on a specific date between the Department head, the 

Applicant’s manager and representatives from BAL, during which the Applicant stated that 

the Department Head provided BAL with a file related to the Applicant (“meeting records”). 

2.  The PATI request also stated that the Applicant wished to “examine the files before 

receiving the copies” and that the Applicant had “no problem with going to Benedict 

Associates offices to view and pick up copies of my personal file”.  

3. The Department had a brief meeting with the Applicant to discuss the request on 14 May 

2015.  

4. On 18 May 2015, the Department issued an initial decision granting the request in part. The 

Department identified three sets of records: the Applicants personnel file, the Department 

Head’s working file, and records of BAL. The Department stated that it was not in a position 

to give access to the records located at BAL because those records are not held by the 

Department and the Department did not have the authority to compel BAL to deliver the 

records. The Department also granted access to the “working file held by the Department 

Head containing certain documents of a disciplinary nature, including correspondence 

between the [Department Head], Benedict Associates and your attorneys”. The file was 

made available for the Applicant’s access on or after 29 June 2015. The Department also 

clarified that a PATI request was not necessary for access to the Applicant’s personnel file.  

5. The Applicant responded that same day by stating that the PATI request did not request 

documents of a disciplinary nature. The Applicant wanted to confirm that the Department 

would not provide the documentation as outlined in the PATI request referring to the 

specific meeting between BAL, the Department Head and the Applicant’s supervisor.  

6. The Department responded the same day, stating that the initial decision notice confirmed 

that the Department gave the Applicant access to the Department Head’s working file. The 

Department, however, did not mail electronic or hard copies of the records to the 

Applicant, but made hard copies available for the Applicant to collect. The Department also 

confirmed that the Department does not hold any file regarding the meeting the Applicant 

referenced. 

7. The Applicant did not collect the hard copies from the Department.  



3 
 

8. The Applicant sought an internal review, and on 12 August 2016, the Department issued an 

internal review decision stating that the requested records were not held at the 

Department and that certain records relating to BAL were withheld under the exemption 

in section 26(1) of the PATI Act for information given in confidence.  

9. The Applicant submitted a request for an independent review by sending an email to the 

Information Commissioner on 15 August 2016. 

Investigation 

10. The application was accepted as valid. The Information Commissioner confirmed that the 

Applicant made a PATI request to a public authority and asked the public authority for an 

internal review before asking her for an independent review. Additionally, the Information 

Commissioner confirmed the issues the Applicant wanted her to review.  

11. The Information Commissioner decided that early resolution under section 46 of the PATI 

Act was not appropriate because submissions were required from the Department to 

determine whether records in the possession of Benedict Associates are “held by 

 the Department, whether the Department had conducted a reasonable search, and 

whether its reliance on the exemption in section 26(1) was justified. 

12. On 30 August 2016, the Information Commissioner’s Office (ICO) notified the Department 

of the valid application and the case was allocated to an investigation officer. The 

Department provided withheld records to the ICO that consisted of two letters from BAL to 

the Department Head. The Department also provided the ICO with a Schedule of Records, 

indicating that the two letters are withheld under section 26(1)(b). 

13. Section 47(4) of the PATI Act requires the Information Commissioner to give all parties to 

the review a reasonable opportunity to make representations. The Department and the 

Applicant were invited to comment on this application and make submissions to the 

Information Commissioner for consideration in this review. The Department was also asked 

to answer specific questions to justify its reliance on section 26(1) of the Act and to describe 

the nature of the search it conducted.  

14. The Department made formal submissions on 1 December 2016. The Applicant also made 

extension submissions throughout the course of the review. 

15. During the investigation, the Department stated that it never claimed reliance on the 

exemption in section 26(1) of the PATI Act to withhold any records. It stated that one of 

the letters from BAL to the Department head was of a psychiatric nature and its disclosure 
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might be prejudicial to the physical or mental health of the Applicant, citing section 23(3)(a) 

of the PATI Act. No further support was provided with this submissions. The Department 

did not explain why it referred to the exemption in section 26(1) in its internal review 

decision sent to the Applicant and the Schedule of Records submitted to the ICO. The 

exemption in 26(1) was not considered further during the ICO’s investigation. 

16. During the investigation, the Department also provided copies of an additional 21 records 

to the Applicant. 

Information Commissioner’s analysis and findings 

17. In coming to a decision on this matter, the Information Commissioner considered all of the 

relevant submissions, or parts of submissions, made by both the Applicant and the 

Department. She is satisfied that no matter of relevance has been overlooked.  

18. This PATI request involves the Applicant’s personnel records, including those related to the 

Applicant’s referral to BAL. The Applicant’s PATI request sought the records held by the 

Department, as well as the records held at BAL. 

19. Section 12(1) of the PATI Act affords Bermudians and residents of Bermuda a right to access 

records “held by” a public authority, other than exempt records.  

20. The scope of what records a public authority holds is defined by section 3(3) and (4) of the 

PATI Act, as the Information Commissioner set out in Decision 02/2018 Department of 

Human Resources, paragraphs 30-35. A public authority is deemed to hold records that are 

in its possession or that it retains control over, such as records a Government department 

stores at the Government Records Centre. As set out in section 3(4) of the PATI Act, a public 

authority holds records in the possession of a vendor if those records relate to services 

provided to the public authority by the vendor under a contract.  

Public authority’s submissions 

21. The Department stated that it understood the request to be for BAL files regarding the 

Applicant. The Department explained that it would not ordinarily be expected to hold these 

records. It also submitted that it was unaware of the terms of the contract between BAL 

and the Government of Bermuda. The Department explained that while it did contact BAL 

regarding the requested records, BAL informed the Department that BAL considered all of 

its assessment information to be confidential. 

Applicant’s submissions 



5 
 

22. The Applicant submitted extensive evidence that BAL possessed, among other items: 

 records from two attempts to conduct a psychological assessment of the Applicant; 

 documents provided by the Department to BAL related to the Applicant; and 

 email correspondence between the Department and BAL. 

23. The Applicant also stated that BAL was contracted with the Government of Bermuda when 

the records were created. Therefore, the documents were part of the records that the 

Department held for purposes of the PATI Act.  

Discussion 

24. The Applicant was the subject of a formal disciplinary referral under an EPA services 

contract between BAL and the Government of Bermuda. The Department of Human 

Resources is the department that administers the governments’ rights and obligations 

under the EAP contract, not the Department at issue in this case.  

25. The Department in this case has no similar contractual relationship with BAL. Therefore, no 

basis exists for making a similar finding that records in the possession of BAL are held by 

the Department.  

26. The Information Commissioner is satisfied that the Department correctly concluded that it 

did not hold the records in the possession of BAL. 

Reasonable search – section 12 

27. Section 12(2)(b) of the PATI Act requires public authorities to make every reasonable effort 

to provide a response to a PATI request that is complete and accurate.  

28. Regulation 5(1) further requires that the public authority, through its Information Officer 

and delegates, make a reasonable effort to locate a record that is responsive to the PATI 

request. Should the Information Officer not locate responsive records, Regulations 5(2) 

requires the Information Officer to document the efforts taken. This is often referred to as 

a ‘search log’. 

29. Together, these provisions require the public authority to conduct a reasonable search in 

support of the right to access public records set out in section 12(1). 

30. As set out in Decision 02/2018 Department of Human Resources, paragraphs 50-51, in 

determining whether, on the balance of probabilities, the public authority conducted a 

reasonable search, the Information Commissioner shall consider: 

 the quality of the public authority’s analysis of the request; 
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 the scope of the search that it decided to make on the basis of that analysis; 

and 

 the rigour and efficiency with which the search was then conducted. 

The specific circumstances of each case will inform this assessment and may include, when 

appropriate, evidence related to discussions with a requester to clarify a request, the public 

authority’s records management practices, the details of any search plan, or any reason 

offered by the public authority to justify the reasonableness of its search. The public 

authority bears the burden of demonstrating the reasonableness of its search. 

Public authority’s submissions 

31. The Department explained that it understood the Applicant to be requesting all BAL files 

related to the Applicant as well as the file the Applicant claimed Department managers 

provided to BAL during the meeting.  

32. The Department outlined the steps it took to conduct a search for records. The Information 

Officer asked the Department Head for access to the file the Applicant claimed Department 

managers provided to BAL, the Applicant’s personnel file and any other records relating to 

the Applicant.  

33. The Department goes on to state that it confined its search to a thirty-minute review of the 

Applicant’s hard copy personnel file. It searched this location because records related to 

employees are routinely included in the personnel file. No other potential locations were 

searched. It did not search any electronic files, such as email accounts. 

Applicant’s submissions 

34. The Applicant submitted that the Department initiated the referral to BAL and must, 

therefore, have records sent to and from BAL. 

35. The Applicant also pointed out that any records not located in the central filing location 

would be found in the Department Head’s office and that the records submitted to BAL 

came from the Department Head and the Applicant’s manager. In the Applicant’s view, the 

records should also include all relevant email correspondence between the Department 

Head, manager and BAL. 

36. The Applicant provided a list of records that the Applicant believed to be held by the 

Department and BAL, including the costs of testing and emails. 
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37. Finally, the Applicant made a number of submissions which stated that due to the conduct 

of the Department revealed in the records, the Department had a self-interest in not 

retrieving the records when handling the PATI request.  

Discussion 

 [1] The quality and nature of the public authority’s initial analysis of the request 

38. The PATI request was for the Applicant’s personnel records associated with BAL. The PATI 

request provided details such as the names of managers, the names of the service providers 

at BAL, and the date of a particular meeting between the Department’s managers and 

representatives from BAL. 

39. The PATI request was clear, and provided sufficient details to enable the Department to 

determine the situation and related events involving the Applicant that were the subject of 

the PATI request. 

40. The Department correctly understood the Applicant to be asking for access to records 

within the Applicant’s personnel file that related to BAL, as well as communications 

between the Applicant’s managers and BAL. 

41. The Department also stated it viewed the Applicant as seeking records located at BAL that 

related to the Applicant, which it assumed existed. The Department’s submissions 

indicated it understood the records that the Applicant sought through the PATI request.  

42. The Information Commissioner is satisfied that the quality of the Department’s analysis of 

the Applicant’s PATI request was adequate.  

[2] The scope of the Department’s search that it decided to make based on its analysis 

43. The Department did not prepare a search plan. The Information Commissioner ascertains 

the scope of the Department’s search from the details of the search actually conducted, as 

explained in the Department’s submissions.  

44. The Department initially identified several locations where records responsive to the PATI 

request might be located. These included: 

 the Applicant’s hard copy personnel file in the central filing system, which did not 

require a PATI request to access; 

 the hard copy working file in the Department Head’s office; 

 the file the Applicant stated was provided to BAL during its meeting with the 

Applicant’s managers; and 
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 records related to the Applicant located at BAL. 

45. As noted above, paragraph 27, the Information Commissioner is satisfied that the 

Department does not hold records related to the Applicant that are located at BAL, rather 

than within the Department’s own files. The Department appropriately excluded these 

records from its search. 

46. The Department, however, omitted several potential locations where records would most 

likely be located. The Applicant’s submissions included copies of numerous emails and 

other documents that made clear that additional record locations existed. These included 

email folders and electronic records with the Department. 

47. Any reasonable search in response to the Applicant’s PATI request should have 

encompassed electronic records, including email accounts belonging to the Head of the 

Authority, Department Head, managers, and any other relevant individuals. 

48. The Information Commissioner is not satisfied that the scope of the Department’s search 

was adequate. 

[3] The rigour and efficiency with which the public authority conducted its search 

49. The search undertaken by the Department, through its Information Officer, initially had the 

potential to locate a range of responsive records. The Department requested that the 

Department Head provide access to the file provided to BAL during the meeting, the 

Applicant’s personnel file, and any other records related to the Applicant.  

50. It appears from the Department’s submissions, however, that the Department Head did 

not provide the Department with access to all of the relevant records. For example, later 

during the internal review, the public authority located a letter from BAL to the Department 

Head that was responsive to the request and that was not provided to the Information 

Officer. No explanation was provided for this omission. 

51. The Applicant’s submissions also identified a number of additional records that the 

Department should have located.  

52.  The Department did not take any additional steps to secure access to the records or to 

improve its search, although it was aware that it was restricted from accessing some files, 

including the Department Head’s electronic files. For example, in Decision 04/2017 

Department of Health, the Department of Health established the reasonableness of its 

search. In that case, the Department of Health made multiple attempts to contact 

individuals who were likely to hold the relevant records and made multiple visits to the 

relevant locations. The Department of Health also continued its search efforts throughout 
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the entirety of its processing of the PATI request, including during the investigation by this 

Office. 

53. Here, the Department was aware that it had not searched relevant locations but did not 

take any additional steps to search those locations, including during the internal review 

stage. These locations included the Department Head’s electronic files. 

54. Given the Department’s limited efforts, the Information Commissioner is not satisfied that 

the rigor and efficiency of the Department’s search was adequate.  

Conclusion 

55. Based upon this assessment of the quality of the public authority’s analysis of the request; 

the scope of the search it decided to make based on this analysis; and the rigor and 

efficiency with which the search was conducted, the Information Commissioner is not 

satisfied, on the balance of probabilities, that the Department has conducted a reasonable 

search. 

Personal information – section 23(3)(a) 

56. Section 23(3)(a) allows a public authority to withhold “a record of a medical or psychiatric 

nature relating to the requester” when “disclosure of the information to the requester 

might be prejudicial to the physical or mental health of the requester”. 

57. The public authority bears the burden of satisfying the Information Commissioner that, on 

the balance of probabilities, it has provided sufficient support to justifying applying the 

exemption. If not, the public authority cannot rely on the exemption to deny access to the 

record.  

58. Here, the Department stated that one of the withheld letters regarding the Applicant is “of 

a psychiatric nature and disclosure of the information to the requester might be prejudicial 

to the physical or mental health of the applicant” and cited section 23(3)(a) of the PATI Act. 

After citing the statutory language, the Department provided no support to justify the use 

of the exemption. This is insufficient to sustain the denial of access to public records. 

59. The Information Commissioner is not satisfied that the reliance on the exemption in section 

23(3)(a) is justified. 

Conclusion 

60. The Information Commissioner shares the Applicant’s concerns that individuals within the 

Department did not afford the Information Officer the opportunity to gather records that 

a reasonable person would realise fell within the scope of the request. The Applicant also 
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provided evidence of a presentation to the Department in 2015 concerning the 

Department’s obligations under the PATI Act. During the presentation, individuals within 

the Department were placed on notice that if a public officer conceals records with the 

intent to prevent the disclosure of the records, that individual may be subject to sanctions 

under section 64 of the PATI Act, unless they were exercising their duties in good faith 

within the meaning of section 64(2). 

61. Section 64 of the PATI Act reminds all employees of public authorities not to alter, erase, 

destroy or conceal any records with the intention of preventing their disclosure under the 

Act. The Information Commissioner notes that although the disclosure of records may 

cause public authorities discomfort, this is not a basis under the PATI Act to prevent access 

to public records.  

62. The Applicant has urged the Information Commissioner to determine that the provided 

records are false and to correct what the Applicant views as errors in the records. The 

Information Commissioner has seen no evidence that the Department created false records 

in response to the PATI request. 

63.  As noted above, the Information Commissioner shares the Applicant’s concerns that 

responsive records were not provided to the Department’s Information Officer during the 

course of processing the request. The Information Commissioner also appreciates that the 

Applicant views the information in the records as inaccurate and evidence of fabrication, 

maladministration and collusion. To the extent those concerns involve the handling of the 

PATI request, the Information Commissioner has determined that the search was 

inadequate and, by this Decision, requires the Department to remedy the inadequacy of its 

search. 

64. To the extent the Applicant seek to address the manner in which the Department referred 

the Applicant to BAL and the surrounding issues, these are matters outside the Information 

Commissioner’s remit under the PATI Act. The Information Commissioner’s remit is limited 

to safeguarding the right of access to records under the provisions of the Act. Once the 

public is afforded appropriate access to those records, the assessment and accountability 

for the content of those records rests in the hands of the public. The PATI Act does not 

guarantee that public records will be accurate or complete, but it does ensure that the 

public will have access to evaluate those records, where appropriate under the provisions 

of the PATI Act.  
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Decision 

The Information Commissioner finds that the Department failed to comply with Part 3 of the 

Public Access to Information (PATI) Act in responding to the Applicant’s PATI request. 

Specifically, the Department failed to conduct a reasonable search, in accordance with 

section 12(2) of the PATI Act and Regulation 5 of the Public Access to Information 

Regulations, for records related to the Applicant’s referral to Benedict Associates Limited 

(BAL) that are held by the Department. The Information Commissioner also finds that records 

located at BAL related to the Applicant are not held by the Department within the meaning 

of section 3(3) and (4) of the PATI Act. Finally, the Information Commissioner finds that the 

Department did not justify any reliance on section 23(3)(a) of the PATI Act to deny access to 

one of the withheld letters.  

In accordance with section 48(1) of the PATI Act, the Information Commissioner annuls the 

Department’s initial decision and requires the Department to conduct a reasonable search 

for responsive records, consistent with the instructions in the letter accompanying this 

Decision, and issue a new initial decision within 42 days, on or before Tuesday, 11 September 

2018. The Information Commissioner further requires the Department to disclose both 

withheld letters listed in the Schedule of Records to the Applicant within 42 days, on or 

before Tuesday, 11 September 2018. 

 

Judicial Review 

Should the Applicant, the Department, or any aggrieved party wish to seek judicial review 

according to section 49 of the PATI Act against this Decision, they have the right to apply to 

the Supreme Court for review of this Decision. Any such application must be made within six 

months of this Decision. 

 

 

 
Gitanjali S. Gutierrez 

Information Commissioner 

31 July 2018  
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Appendix 1: Relevant statutory provisions 

Public Access to Information Act 2010 

Access to records 

12  (1) Subject to this Act, every person who is a Bermudian or a resident of Bermuda has a right to 

and shall, on request, be given access to any record that is held by a public authority, other 

than an exempt record. 

(2) Public authorities shall make every reasonable effort to— 

(a) assist persons in connection with requests; and 

(b) respond to requests completely, accurately and in a timely manner. 

 

Personal information 

23 . . . 

(3) Where disclosure of the information to the requester might be prejudicial to the physical or 

mental health of the requester, a public authority may refuse a request for— 

(a) a record of a medical or psychiatric nature relating to the requester; 

. . . 

 

Public Access to Information Regulations 2014 

Reasonable search 

5  (1) An information officer shall make reasonable efforts to locate a record that is the subject of 

an application for access. 

(2) Where an information officer has been unable to locate the record referred to in paragraph 

(1), he shall make a record of the efforts he made. 
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