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Summary 
 
On 10 October 2018, the Applicant asked the Department of Child and Family Services for 
records relating to complaints made against the Department’s staff, as well as records related 
to litigation and the appointment of litigation guardians. This Decision finds that the 
Department of Child and Family Services failed to decide the Applicant’s request for an 
internal review within the statutory timeframe set forth by the Public Access to Information 
(PATI) Act 2010. 
 

Background 
 

1. This Information Commissioner’s Decision is made in the context of a ‘failure to decide’ 
case involving an application for review under Part 6 of the Public Access to Information 
(PATI) Act that was received by the Information Commissioner’s Office on 25 April 2019.  

2. This Decision does not address whether a public authority has properly denied access to a 
record. Rather, it addresses the basic obligation upon a public authority to respond to a 
requester within the statutory timeframes. 

3. Relevant dates: 

Date Action 

10 October 
2018 

The Applicant made a written PATI request to the 
Department of Child and Family Services. 

2 January 
2019 

The Department of Child and Family Services issued its 
initial decision on the request for records. 

30 January 
2019 

The Applicant requested an internal review be conducted 
by the head of the public authority. 

 The Applicant did not receive an internal review decision 
within six weeks of the Department of Child and Family 
Services’ receipt of the request for one, i.e. by 13 March 
2019. 

25 April 2019 The Applicant requested an independent review by the 
Information Commissioner. 
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30 April 2019 The Department of Child and Family Services was notified 
in writing that an application had been received from the 
Applicant. The Department of Child and Family Services was 
asked to comment on the application. 

13 May 2019 The Department of Child and Family Services issued an 
internal review decision. 

13 May 2019 The Information Commissioner received submissions from 
the Department of Child and Family Services. These 
submissions are considered below. 

Information Commissioner’s analysis and findings 
 

Internal Review Decision 

1. Section 43(1) of the PATI Act requires the head of a public authority to conduct an internal 
review. Section 43(2) gives the head of the public authority a maximum of six weeks, after 
the date of receiving a request for an internal review, to complete the internal review. 
Section 43(2) also requires that the head of the authority notify the Applicant of: the 
internal review decision, the reasons for the decision, and the Applicant’s right to seek an 
independent review by the Information Commissioner. 

2. On 30 January 2019, the Applicant sent an email requesting an internal review by the head 
of the Department of Child and Family Services (Department) who, according to the 
Schedule to the PATI Act, is the Permanent Secretary of the Ministry of Legal Affairs. The 
Applicant did not receive an internal review decision by 13 March 2019.  

3. The Applicant requested an independent review of the Department’s failure to decide on 
25 April 2019. The PATI Act requires a requester to ask the Information Commissioner to 
review a public authority’s failure to issue an internal review decision within six weeks after 
that internal review decision was due. The Applicant’s request for an independent review, 
therefore, was one day late. 

4. The Information Commissioner has the discretion to accept a late application for review 
under section 45(2) of the PATI Act. Given that the application was only one day late, the 
Information Commissioner exercised her discretion and accepted it.  

5. The Department was invited by the Information Commissioner’s Office (ICO) to make 
submissions on this application. In its submissions, the Department accepted that it had 
not issued an internal review decision within the statutory deadline. The Department 
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stated that the failure to issue an internal review decision was, in part, due to the fact that 
public authorities are operating without the benefit of practice codes to guide the effective 
execution of their duties and responsibilities under the PATI Act.  

6. The Department also stated that the decision-making in this case was complicated by the 
fact that similar requests had been made to other public authorities, and the outcome of 
such requests had to be considered in the internal review process.  

7. The Information Commissioner is aware of public authorities’ need of support to respond 
to PATI requests and fulfil their duties under the Act. As the Information Commissioner 
stated in her 2018 Annual Report, key to this support are the ministerial Code of Practices 
on the administration of the PATI Act, as well as on records and information management, 
which are both required by section 60 of the PATI Act. These practice codes will provide 
practical, how-to advice for individuals in public authorities on managing their obligations 
under the PATI Act. In her Annual Report, the Information Commissioner has encouraged 
the Minister for the PATI Act to issue the practice code on the administration of the Act, 
and this Office will continue to support these efforts as appropriate.  

8. Even in the absence of a practice code, however, the Information Commissioner is 
mandated to enforce the provisions of the PATI Act. It is a matter of fact that the 
Department did not provide the Applicant with an internal review decision within the 
statutory timeframe. The Information Commissioner finds that the Department failed to 
comply with section 43(2) of the PATI Act. 

9. During the course of this review, the Department provided an internal review decision by 
the head of the authority to the Applicant on 13 May 2019, upholding the initial decision 
on the PATI request and copying the Information Commissioner. 

10. The Information Commissioner does not require the Department to take any further action 
at this time in relation to the Applicant’s request for an internal review. 
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Decision 
 
The Information Commissioner finds that the Department of Child and Family Services failed 
to comply with Part 5 of the Public Access to Information (PATI) Act 2010 in responding to a 
request for an internal review made by the Applicant. In particular, the Department of Child 
and Family Services failed to issue a decision on the Applicant’s request for an internal review 
within the timeframe set forth in section 43(2) of the PATI Act.  
 
During the course of this review, the Department of Child and Family Services issued an 
internal review decision. Consequently, the Information Commissioner does not require the 
Department of Child and Family Services to take any further action at this time in respect of 
this Decision. 

Judicial Review 
 
Should the Applicant, the Department of Child and Family Services, or any aggrieved party 
wish to seek judicial review according to section 49 of the PATI Act against this Decision, they 
have the right to apply to the Supreme Court for review of this Decision. Any such appeal 
must be made within six months of this Decision. 

 
 
 

 
Gitanjali S. Gutierrez 
Information Commissioner 
27 May 2019 
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