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Summary  

The Applicant made a request to the Ministry of Finance Headquarters (Ministry) for 
correspondence between the Canadian Commercial Corporation (CCC) and the Minister of 
Finance. The Ministry issued an administrative denial of the request under section 16(1)(f) of 
the Public Access to Information (PATI) Act 2010 because the information was already 
available in the public domain and no further correspondence was held. 
 
The Information Commissioner has found that the Ministry’s reliance on section 16(1)(f) to 
administratively deny the PATI request was not justified. Further, the Information 
Commissioner has found that the Ministry did not conduct a reasonable search to locate 
records, in accordance with section 12(2)(b) of the Act and regulation 5 of the Public Access 
to Information Regulations 2015 (PAIR). The Information Commissioner has annulled the 
Ministry’s decisions, and has required the Ministry to conduct a reasonable search and to 
issue a new initial decision.  

Relevant Statutory provisions 

Public Access to Information (PATI) Act 2010: section 12 (access to records); section 16(1)(f) 
(public domain). 

Public Access to Information Regulations (PAIR) 2014: regulation 5 (reasonable search). 

The full text of each statutory provision cited above is reproduced in Appendix 1 to this 
Decision. The Appendix forms part of this Decision. 

Background 

1. On 26 January 2016, the Applicant made a Public Access to Information (PATI) request to 
the Ministry of Finance Headquarters (Ministry) for: 

• the nine schedules to the Airport Development Agreement between the 
Canadian Commercial Corporation (CCC) and the Bermuda Government, as 
listed on page 3 of the Agreement; and 

• all correspondence between CCC and the former Minister of Finance 
regarding the Airport Development Agreement, including emails, 
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memorandum and other written correspondence between 18 December 
2012 and 24 August 2015.  

2. On 10 March 2016, the Ministry issued an initial decision refusing the PATI request in its 
entirety. The Ministry administratively denied the correspondence in accordance with 
section 16(1)(f) of the PATI Act because the correspondence dated from 18 December 2012 
to 31 December 2014 was already available in the public domain. The Ministry provided 
the Applicant with a URL link to the website which it believed had the relevant 
correspondence1. The Ministry further stated that it did not hold any correspondence 
between the former Minister and CCC for the period of 1 January 2015 to 24 August 2015.  

3. On 24 March 2016, the Applicant sought an internal review of the initial decision. That same 
day, the Ministry referred the internal review request to the Information Commissioner in 
accordance with section 44(1) of the PATI Act because the head of the Ministry of Finance 
Headquarters was understood to have made the initial decision. In accordance with section 
44(2) of the PATI Act, the Information Commissioner treated the application as one for an 
independent review by the Information Commissioner. 

4. On 29 March 2016, the Ministry informed the Applicant of the referral of the internal 
review request to the Information Commissioner.  

5. On 15 April 2016, the Information Commissioner notified the Applicant that the application 
was received by the Information Commissioner’s Office (ICO) and would be treated as an 
application for an independent review by the Information Commissioner.  

Investigation  

6. The application was accepted as valid. The Information Commissioner confirmed that the 
application was properly referred under section 44 of the PATI Act. Additionally, the 
Information Commissioner confirmed the issues the Applicant wanted her to review. 

7. The Information Commissioner decided that early resolution under section 46 of the PATI 
Act was not appropriate. This was because, at the time, the Ministry was relying upon 
exemptions to deny access to the schedules and the Information Commissioner required 
submissions from the Ministry to determine whether its reliance on the exemptions was 
justified. 

                                                           
1 The records available through the Canadian disclosure can currently be found at http://airportemails-
blog.tumblr.com/downloadable_documents.  

http://airportemails-blog.tumblr.com/downloadable_documents
http://airportemails-blog.tumblr.com/downloadable_documents
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8. On 19 August 2016, the ICO notified the Ministry of the issues raised in the review.  

9. During the investigation, the Ministry disclosed in full the nine schedules to the Airport 
Development Agreement. Following the disclosures, this Information Commissioner’s 
review focused only upon the Ministry’s administrative refusal of access to the records of 
correspondence between CCC and the former Minister of Finance. 

10. Section 47(4) of the PATI Act requires the Information Commissioner to give all parties to 
the review an opportunity to make representations. The Ministry and the Applicant were 
invited to comment on this application and make submissions to the Information 
Commissioner for consideration during this review. Both the Ministry and Applicant 
provided submissions in 2018 and 2019. 

11. After receiving the Ministry’s submissions, the Information Commissioner suggested to the 
parties that facilitated resolution in accordance with a set timeline was appropriate for 
consideration. The parties agreed to attempt to resolve the issues in this review. The 
facilitated resolution was unsuccessful because information required by the ICO was not 
forthcoming from the Ministry within the set timeline.  

12. During the attempt at facilitated resolution and the subsequent review, the Ministry 
conducted additional searches and located responsive records. The ICO discussed with the 
Ministry the outstanding deficiencies in its searches that remained unaddressed.  

13. On 5 April 2019 and 8 April 2019, the ICO notified the Ministry and Applicant, respectively, 
that the case would be progressed to a decision by the Information Commissioner and the 
Ministry was invited to continue addressing any outstanding matters.  

Information Commissioner’s analysis and findings 

14. In coming to a decision on this matter, the Information Commissioner considered all of the 
relevant submissions, or parts of submissions, made by the Applicant and the Ministry. She 
is satisfied that no matter of relevance has been overlooked.  

Information available in the public domain– section 16(1)(f) 

15. Section 16(1)(f) of the PATI Act allows public authorities to refuse a PATI request under 
three specific circumstances when the information sought is: 

a. in the public domain;  
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b. reasonably accessible to the public; 

c. reasonably available to the public on request under any other statutory provision, 
whether free of charge or on payment. 

16. Here, under consideration is the assertion that the information in the responsive records is 
already in the public domain. This includes information that is publicly available on the 
internet2. Section 16(1)(f) is not applicable, however, if it is not evident that all of the 
information in the records is publicly available.3  

17. In sum, to administratively deny a PATI request under section 16(1)(f) because the 
information is in the public domain, a public authority must consider the following: 

[1]  What information is in the records which fall within the PATI request? 

[2] Is the information available in the public domain, including on the 
internet? 

18. A public authority also has a duty to assist a requester in connection with a PATI request, 
in accordance with section 12(2)(a), as explained in Decision 04/2018, Board of 
Immigration, paragraphs 16-22. Under this duty, when a public authority relies on section 
16(1)(f) to administratively deny access to records, the public authority should provide the 
requester with the details on how to access the public information.  

19. Finally, a public authority bears the burden of satisfying the Information Commissioner 
that, on the balance of probabilities, it has provided sufficient support to justify the 
administrative denial of the PATI request.  

Public authority’s submissions 

                                                           
2 Section 15(1)(d) of the Ireland Freedom of Information Act 2014 also provides for an administrative denial when 
‘the information is already in the public domain’, see https://data.oireachtas.ie/ie/oireachtas/act/2014/30/ 
eng/enacted/a3014.pdf, and  the Irish Commissioner has also found that information available on the internet is ‘in 
the public domain’. See Irish Information Commissioner, Case no: 180028, Mr X & the Commissioner for Regulations 
of Utilities (CRU) (finding that the requested report is publicly available on the Gas Networks of Ireland website and 
the administrative denial upheld), available at https://www.oic.ie/decisions/mr-x-the-commission-for-r/index.xml; 
Case No: 170395, Ms X and the Heath Service Executive (finding that a record available online is in the public 
domain), available at https://www.oic.ie/decisions/new-decision-1/index.xml.  
3 See, for example, Irish ICO Decision Case No. 170181, October 2017, available at https://www.oic.ie/decisions/ 
170181-mr-x-and-the-cent/index.xml. 

https://data.oireachtas.ie/ie/oireachtas/act/2014/30/%20eng/enacted/a3014.pdf
https://data.oireachtas.ie/ie/oireachtas/act/2014/30/%20eng/enacted/a3014.pdf
https://www.oic.ie/decisions/mr-x-the-commission-for-r/index.xml
https://www.oic.ie/decisions/new-decision-1/index.xml
https://www.oic.ie/decisions/%20170181-mr-x-and-the-cent/index.xml
https://www.oic.ie/decisions/%20170181-mr-x-and-the-cent/index.xml
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20. The Ministry explained that it informed the Applicant that the correspondence from the 
period of 18 December 2012 to 31 December 2014 was available online. The Ministry also 
provided the Applicant with the relevant website link to access the records. 

21. The Ministry also submitted that it had compared the records available on online to the 
records it held to satisfy itself that the correspondence was in the public domain. 
Specifically, the Ministry stated that it printed off the records from the website and 
compared them to the email correspondence and other records from within the Ministry.   

Applicant’s submissions 

22. The Applicant challenged the Ministry’s claim that all correspondence responsive to the 
PATI request was published on the website link provided by the Ministry. The Applicant 
explained that the emails in the public domain were disclosed in response to a request 
made under Canada’s Freedom of Information Act and were published online by the 
People’s Campaign, a Bermuda advocacy group.  

23. The Applicant has seen nothing to show that those emails are the only correspondence 
between the Minister and CCC held by Bermuda public authorities.  

24. The Applicant also emphasised that the PATI request sought emails, memoranda, and other 
written correspondence.  

Discussion 

[1]  What information is in the records that falls within the PATI request? 

25. As an initial matter, the Ministry must familiarise itself with the information in its records 
that are responsive to the PATI request. In cases such as this one, involving numerous 
records, the Ministry must locate the responsive records to ensure it understands the 
information contained them. Without this knowledge, the Ministry cannot support its 
conclusion that the information in its records is the same as the information available in 
the public domain.  

26. The Applicant correctly noted that the PATI request sought all correspondence between 
CCC and the former Minister of Finance regarding the Airport Development Agreement. 
The Applicant specifically sought emails, memorandum and other written correspondence 
between 18 December 2012 and 24 August 2015. The Applicant also sought 
correspondence specifically between the former Minister of Finance and CCC. 
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27. Although the Ministry submitted that it compared the emails available on the website with 
the records it held, it was unable to show that it had searched its own files and reviewed 
any other records, such as memorandum or other written correspondence between the 
former Minister of Finance and CCC from 18 December 2012 to December 2014. The 
Ministry was also unable to show that it had searched its files for any correspondence 
between these parties, including emails, for the period from January 2015 to 24 August 
2015. As discussed below, the Ministry did not provide a search log or any other 
documentation of its efforts to determine what information was in the records it held.  

28. The Information Commissioner is not satisfied that, as an initial matter, the Ministry 
correctly identified the information in the records that fell within the PATI request.  

 [2] Is that information available in the public domain, including on the 
internet? 

29. Even if the Ministry had correctly identified the information in its records, not all of the 
information in the records is available online as a result of the Canadian disclosures.  

30. After carefully reviewing the Canadian disclosures and comparing them to the records held 
by the Ministry, it is clear that not all of the information in the records held by the Ministry 
is in the emails that are available in the public domain through the Canadian disclosures. 

31. First, on the face of the PATI request, the scope of the Applicant’s request and that of the 
request made under the Canadian access to information law are quite different. The 
Applicant sought correspondence specifically between the former Minister of Finance and 
CCC. In contrast, the majority of the Canadian disclosures are either internal CCC 
correspondence or CCC’s correspondence with Aecon. There are only limited records in the 
Canadian disclosures that are responsive to the Applicant’s PATI request. See, for example, 
the letter agreement signed by the CCC on 11 October 2014 and the Minister of Finance on 
24 November 2014 in pp. 1905-1914 and 1943-1952 in the Canadian disclosures. 

32. Second, the records in the Canadian disclosures that are responsive to the Applicant’s PATI 
request are partially redacted. They are not available in public domain in full.  

33. The Information Commissioner is not satisfied that the information in the records 
responsive to the Applicant’s PATI request that are held by the Ministry is in the public 
domain.  

Reasonable search – section 12(2)(b) and regulation 5 
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34. Section 12(2)(b) of the PATI Act requires public authorities to make every reasonable effort 
to respond to PATI requests completely and accurately. Regulation 5(1) of the Public Access 
to Information Regulations 2015 (PAIR) requires public authorities, through their 
information officers, to make reasonable efforts to locate records responsive to a PATI 
request. If no responsive records are identified, the Information Officer is required to 
document the efforts taken.  

35. Read together, section 12(2)(b) of the PATI Act and regulation 5 of PAIR require public 
authorities to conduct a reasonable search in support of the right to access public records 
set out in section 12(1). 

36. In determining whether a public authority has conducted a reasonable search, the 
Information Commissioner shall consider: 

a. The quality of the public authority’s analysis of the request; 

b. The scope of the search that it decided to make on the basis of that 
analysis; and 

c. The rigour and efficiency with which the search was then conducted. 

37. The circumstances of each case will inform the assessment of whether a reasonable search 
has been conducted. 

38. The burden is on the public authority to demonstrate to the Information Commissioner 
that, on the balance of probabilities, it has conducted a reasonable search for records. 

Public authority’s submissions 

39. The Ministry understand the scope of the PATI request ‘to include any letters or e-mails 
between the Minister of Finance and CCC’.  

40. The Ministry identified that the locations which potentially hold the responsive records 
were ‘files within’ the Ministry and emails. Two potential physical files were identified 
during the review. The Ministry claimed that all the potential locations, including the 
former Minister of Finance’s emails, were searched. 

41. Due to the lapse of time in the review, the Ministry was unable to provide details of its 
search, and specifically any screenshots of the emails searches that it conducted. The 
Ministry submitted, however, that the individuals conducting the search had been given 
access to all potential locations of responsive records. At a later stage in this review, the 
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Ministry explained that only the Financial Secretary has access to the emails of the former 
Minister of Finance.  

42. During this review, the Ministry agreed to re-search the former Minister of Finance’s emails 
and provided the ICO with screenshots of the results. The Ministry also searched two 
relevant physical files during this review, one titled ‘Airport Operations Administration’ and 
a binder which was held by the former Minister of Finance. The Ministry subsequently 
identified records that are responsive to the PATI request that had not been previously 
identified. 

Applicant’s submissions 

43. The Applicant stated that they had no knowledge of the Ministry’s record management 
system and could not comment on the reasonableness of the Ministry’s search. The 
Applicant, however, questioned the accuracy of the Ministry’s claim that the former 
Minister of Finance had no correspondence at all with the CCC in the eight months leading 
up to the signing of the Airport Development Agreement, e.g., from January 2015 to August 
2015.  

Discussion 

[1] The quality of the public authority’s analysis of the request 

44. The Applicant’s PATI request asks for ‘all correspondence between CCC and the Finance 
Minister regarding the Airport Development Agreement, including emails, memoranda and 
other written correspondence between December 18, 2012 and August 24, 2015.’ 

45. In its submissions, the Ministry explained that its understanding of the scope of the PATI 
request included ‘any letters or e-mails between the Minister of Finance and CCC’. 
Throughout the review, the Ministry also demonstrated its understandings of the 
timeframe specified by the Applicant in the PATI request. 

46. Although its submissions only refer to ‘letters or e-mails’, the Ministry has made clear in its 
meetings and correspondence during this review that the Ministry understands the PATI 
request to also include memoranda and other written correspondence. 

47. The Information Commissioner understands that, given the precise wording of the PATI 
request, correspondence between the CCC and members of the government other than 
the former Minister of Finance is expressly not included within the scope of the PATI 
request. 
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48. Based on the Ministry’s written submissions as well as its communications during this 
review, the Information Commissioner is satisfied that the Ministry’s initial analysis of the 
PATI request was adequate.  

[2] The scope of the search that it decided to make on the basis of that analysis 

49. The Ministry submitted that it searched all of the potential locations that could reasonably 
hold the responsive records, i.e., the files within the Ministry and the former Minister of 
Finance’s government work email. The Ministry was initially unable to provide any evidence 
to support its assertion that a reasonable search was conducted before responding to the 
PATI request. The Information Commissioner notes that the Ministry did not keep a search 
log in accordance with regulation 5(2) of the PAIR. 

50. During the Information Commissioner’s review, the Ministry agreed to search two physical 
files which were likely to hold records responsive to the PATI request. The search of these 
files led to the identification of records that the Ministry determined fell within the PATI 
request.  

51. During this review, the Ministry also agreed to re-search the emails of the former Minister 
of Finance and provided the Information Commissioner with screen shots. The screenshots 
indicated, however, that at least some of the searches were unreasonably restricted by the 
use of keyword filters, such as ‘Canadian Commercial Corporation’, in both the general 
search field as well as in the ‘subject’ line search field.  

52. Keywords are meant to be used as a general search of all contents of an email and not 
restricted to the ‘subject line’ field or the ‘to/from’ field unless such restrictions are justified 
by the circumstances of the PATI request. Here, this led to the search being unreasonably 
limited. The Information Commissioner provided the Ministry with numerous opportunities 
to address this deficiency in its search. The Ministry has not provided any justification for 
the restriction and has not addressed the deficiency in its search.  

53. The Information Commissioner is not satisfied that the scope of the Ministry’s search was 
adequate because searches of its physical files during this review located additional 
responsive records and the searches of the former Minister of Finance’s emails were 
unreasonably restrictive.  

[3] The rigour and efficiency with which the search was then conducted 

54. The Ministry was unable to provide documentation of the rigour and efficiency of its search 
of the potential locations. When conducting searches during this review, however, the 
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Ministry located records responsive to the PATI request that had not been located during 
the Ministry’s earlier handling of the PATI request. 

55. Given these facts, the Information Commissioner is not satisfied that the Ministry 
conducted its initial search with the required rigour and efficiency. 

56. In sum, the Information Commissioner is not satisfied that the Ministry has taken all 
reasonable steps to locate the records responsive to the Applicant’s PATI request, in 
accordance with section 12(2)(b) of the PATI Act and regulation 5 of the PAIR.  

Conclusion 

57. The Information Commissioner is not satisfied that the Ministry’s reliance on the 
administrative denial in accordance with section 16(1)(f) was justified. Further, the 
Information Commissioner is not satisfied that the Ministry conducted a reasonable search 
to locate the records responsive to the PATI request, in accordance with section 12(2)(b) of 
the PATI Act and regulation 5 of the PAIR. 

58. The Information Commissioner also acknowledges that the Ministry did not address the 
deficiencies in its search during the course of this review, despite several opportunities to 
do so.  

Decision 

The Information Commissioner finds that the Ministry of Finance Headquarters (Ministry) 
failed to comply with Part 3 of the Public Access to Information (PATI) Act 2010 in responding 
to the Applicant’s PATI request. Specifically, the Ministry was not justified in relying on 
section 16(1)(f) to administratively deny the PATI request. Further, the Ministry did not 
conduct a reasonable search to locate responsive records, in accordance with section 
12(2)(b) of the PATI Act and regulation 5 of the Public Access to Information Regulations.  

In accordance with section 48(1) of the PATI Act, the Information Commissioner annuls the 
Ministry’s decision and requires the Ministry to conduct a reasonable search in accordance 
with the instructions in the cover letter accompanying this Decision and to issue a new initial 
decision to the Applicant on or before Wednesday, 7 August 2019. 
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Judicial Review 

The Applicant, the Ministry, or any person aggrieved by this Decision have the right to seek 
and apply for judicial review to the Supreme Court according to section 49 of the PATI Act. 
Any such application must be made within six months of this Decision. 

Enforcement 

This decision has been filed with the Supreme Court, according to section 48(3) of the PATI 
Act. If the Ministry fails to comply with this decision, the Information Commissioner has the 
authority to pursue enforcement in the same manner as an Order of the Supreme Court. 
 
 
 

 
Gitanjali S. Gutierrez 
Information Commissioner 
26 June 2019  
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Appendix: Relevant statutory provisions 

Public Access to Information Act 2010 

Section 12 – Access to records 

(1) … 

(2) Public authorities shall make every reasonable effort to- 

(a) assist persons in connection with requests; and 

(b) respond to requests completely, accurately and in a timely manner. 

 

Section 16 – Refusal of request on administrative grounds 

(1) A public authority may refuse to grant a request if- 

(a) … 

… 

(f) the information is in the public domain, is reasonably accessible to the public or is 
reasonably available to the public on request under any other statutory provision, 
whether free of charge or on payment;  

 

Public Access to Information Regulations 2014 

Regulation 5 – Reasonable search 

(1) An information officer shall make reasonable efforts to locate a record that is the 
subject of an application for access. 

(2) Where an information officer has been unable to locate the record referred to in 
paragraph (1), he shall make a record of the efforts he made. 



 

 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Information Commissioner for Bermuda 
Valerie T. Scott Building  
60 Reid Street  
Hamilton, HM 12  
www.ico.bm  
441-294-9181 
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