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USING THE EXEMPTION GUIDANCES 

This is one of a series of Guidances by the Information Commissioner’s Office that offers an 
overview of the Information Commissioner’s understanding of the exemptions in the Public 
Access to Information (PATI) Act. The Guidances are a reference tool to help decision makers—
Information Officers, heads of public authorities, and those assisting them—understand when 
and how to apply the exemptions.  

The Guidances provide our general recommended approach and the issues the Information 
Commissioner will likely consider when deciding an application for review. The Guidances do not 
replace the need to obtain training on the PATI process and the operation of the exemptions. It 
may also be necessary for public authorities to obtain legal advice on the interpretation and 
application of the exemptions.  

Each Guidance discusses a specific exemption provision. It provides background and the 
applicable tests for each exemption, along with examples of questions designed to assist your 
decision making. The questions may help you identify the issues to consider when applying an 
exemption in the context of a specific request. It is essential that decision makers are able to 
explain the factual and reasoned basis for relying on an exemption. The Guidances are designed 
to support this good practice.  

The exemptions limit the new right to access public records and, because of this, should be 
understood narrowly. This is consistent with the PATI Act’s purpose to provide the greatest 
access as possible to public records. 

It is recommended that Guidances are read together when more than one exemption could apply 
to a record. Decision makers should also refer to our Guidance: the public interest test as a 
companion when applying exemptions that require you to weigh the public interest. 

Currently, the use of the exemptions under the PATI Act, a new statutory regime, has not been 
tested and settled under Bermuda law.  

For this reason, these first ICO Guidances are based upon the language and purposes of the PATI 
Act and Regulations, as well as any related local law. The Guidances are also informed by the 
guidelines, decisions, and legal judgments from the UK and other appropriate Commonwealth 
countries with comparable exemption provisions. References to other jurisdictions are provided 
for illustration purposes and to give examples of how those exemptions have been interpreted. 

The Guidances are subject to a planned review and may undergo ad hoc revisions to incorporate 
new Information Commissioner decisions, court judgments or legislative changes.  

 
Information Commissioner  
August 2018 
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In brief: the three exemptions for operations of public authorities 

1. Section 30(1) of the PATI Act contains three different exemptions from the right to access 

records. Each of these applies when disclosure of a record (or part of a record) would have a 

specific harmful impact upon the operations of a public authority. A record may be withheld 

only if its disclosure could reasonably be expected to: 

i. prejudice the effectiveness of tests, examinations, investigations, inquiries or 

audits by or on behalf of the public authority, or the procedures or methods used to 

conduct them (section 30(1)(a)); or 

ii. have a significant, adverse effect on the public authority’s performance of its 

management functions (section 30(1)(b)); or 

iii. disclose positions taken (or to be taken) or plans, procedures, criteria or instructions 

used or followed (or to be used or followed) for the purpose of ongoing 

negotiations by or on behalf of the Government or a public authority (section 

30(1)(c)). 

2. The exemptions in section 30(1) require that disclosure will cause the particular kind of 

harm described in these exemptions. The ‘harm test’ for these exemptions requires you to 

consider three things: the nature of the stated harm, how disclosure would cause this harm, 

and the likelihood it will occur. 

3. All of the exemptions in section 30 are qualified exemptions, which means that they are 

subject to the public interest test. If you find that one of these exemptions applies, you 

must then apply the public interest test before deciding whether or not to disclose the 

record. Despite the exemption, the record must be disclosed unless the public interest in 

withholding the information outweighs the public interest in disclosing it. 

4. There is also potential for overlap with other exemptions depending on the circumstances 

of the specific request. Other exemptions which may apply include personal information 

(sections 23 and 24) and information received in confidence (section 26). It may be useful 

for you to read our Guidances on these other exemptions as well (see Appendix 1: 

Resources). 

5. The PATI Act is retrospective. It applies to records created at any time. 

6. The exemptions for operations of public authorities will not last forever. They will not apply 

to any record that is over 30 years old.  
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Steps to follow when applying the exemptions for operations of public 
authorities 

7. As you go through the tests, pay careful attention that the record (or part of it) properly fits 

within the specific section 30(1) exemption that you intend to rely upon. 

8. The decision-making process to apply an exemption should always start with a presumption 

of disclosure. You should assess the records on a case-by-case basis depending on the 

subject matter, the harm identified and the public interest.  

9. In most cases, your public authority will first locate and retrieve the requested records. 

10. You may then decide that you should consider whether disclosure of the records could 

reasonably be expected to either harm the operations of your public authority or disclose 

certain information related to ongoing negotiations. Consider taking the following actions: 

i. Using the tests set out in this Guidance, decide if any of the section 30 exemptions 

apply. 

ii. If the exemptions DO NOT apply, the record cannot be withheld under section 30.  

iii. If any of the exemptions DO apply, you must then apply the public interest test. 

iv. If the public interest in favour of disclosing the record is equal to or outweighs that 

in favour of withholding it, the record (or part of the record) cannot be withheld 

under section 30.  

v. If the public interest in favour of withholding the record outweighs that in favour of 

disclosing it, the record (or part of the record) can be withheld and a decision notice 

served to that effect. 
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Tests, examinations, investigations, inquiries and audits – section 30(1)(a) 

12. Section 30(1)(a) exempts a record from disclosure if its disclosure could reasonably be 

expected to prejudice the effectiveness of tests, examinations, investigations, inquiries or 

audits conducted by or on behalf of the public authority, or the procedures or methods 

used to conduct these functions, unless disclosure would be in the public interest. 

13. To withhold a record (or part of a record) under the exemption for test, examinations, 

investigations, inquiries or audits, you must show that: 

 you can identify the relevant test, examinations, investigations, inquiries or audits, OR 

the procedures or methods used to conduct the relevant function; 

 the relevant function is conducted by the public authority OR is conducted on its behalf; 

AND 

 disclosure could reasonably be expected to cause the specific harm in the exemption. 

14. The harm test in section 30(1)(a) requires that disclosure could reasonably be expected to 

prejudice the effectiveness of the relevant function or the procedures or methods used to 

conduct it. 

15. You must be able to show that the record meets each requirement in section 30(1)(a) for 

the exemption to apply. Each requirement is discussed generally in the paragraphs to 

follow. 

Tests, examinations, investigations, inquiries or audits 

16. This exemption specifically applies to certain functions conducted by or on behalf of the 

public authority: tests, examinations, investigations, inquiries or audits.  

17. You should clearly identify the type of function involved, as well as the specific test, 

examination, etc., involved. Section 30(1)(a) may apply to test, examinations, investigations, 

inquiries or audits that are ongoing or to similar exercises conducted in the future.   

18. Examples of functions which may fall within the scope of section 30(1)(a) may include: 

 an investigation being carried out by the Environmental Health Section of the 

Department of Health based on a food contamination complaint regarding alleged 

violations of the Public Health (Food) Regulations 1950 

 an inquiry or investigation into the welfare of a child pursuant to the Children Act 

1998 and the Amendment Act 2000 
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 the investigation of a complaint under a public authority’s grievance and disciplinary 

procedure 

 a tax investigation or audit conducted by the Compliance section of the Office of the 

Tax Commissioner in relation to taxpayer books and records  

 employment tests administered in the hiring process for civil servants or other 

public employees 

19. Note, that you must consider each PATI request in light of its specific circumstances, as well 

as consider the records on an individual basis. You may not take a categorical approach to 

classes of records (i.e., claiming that any record related to any investigation under the 

Public Health (Food) Regulations 1950 is exempt). This is because you must establish that 

the disclosure of the particular record will meet the other requirements of section 30(1)(a). 

This will depend on the particular circumstances of the records and the PATI request. 

Procedures or methods used to conduct them 

20. The section 30(1)(a) exemption also applies to the procedures or methods used to conduct 

the relevant tests, examinations, investigations, inquiries or audits. 

21. Examples of the procedures or methods used to conduct the relevant functions may include 

audit methodologies, forms, and the process for appointing inspectors or auditors. In 

addition, communication that is directly related to procedures and methods used to 

conduct the relevant functions might also be included, such as correspondence between 

auditors and those subject to audit.  

Conducted by or on behalf of the public authority 

22. Section 30(1)(a) will apply to functions (or the procedures or methods used to perform 

them) that are conducted by a public authority. It will also extend to functions (or the 

procedures or methods) that are conducted on behalf of the public authority by another 

entity. 

23. You may need to establish the nature of the relationship between the public authority and 

the entity conducting activity on its behalf. The fact that an entity is working on behalf of a 

public authority may be shown by a contract, statement of work, or other document setting 

out the terms of the engagement.  

24. If an entity is engaged in one of the relevant functions on behalf of a public authority, the 

procedures or methods used by the entity to conduct the functions may also fall within 

section 30(1)(a). 
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Understanding the harm test for the tests, examinations, investigations, inquiries or audits 
exemption 

25. The harm test in section 30(1)(a) requires that disclosure ‘could reasonably be expected to 

prejudice the effectiveness’ of the relevant function or procedures or methods used to 

conduct it. If disclosure is not reasonably expected to cause this specific harm, then the 

exemption is unavailable.  

26. Working through the requirements of the harm test is an exercise of judgment. You must 

evaluate the nature of the identified harm, how that harm would be caused, and the 

likelihood of it occurring. At each step, you should support your conclusion with evidence. 

Specific harm: prejudice the effectiveness 

27. To assess the impact upon the effectiveness of 

the relevant function, procedures or methods, 

first identify the purpose the relevant function is 

meant to achieve. You can then show how 

disclosure will prejudice the ability to accomplish 

this purpose. 

28. Prejudice is not defined in the PATI Act. It may 

be helpful to think of it in terms of harm that is 

actual, real and significant to the effectiveness of 

the relevant function, procedures or methods. It 

cannot be a speculative or hypothetical harm. 

29. Prejudice also implies that the disclosure would 

not have just some effect, but that the effect 

would be negative or detrimental in a way that 

undermines the effectiveness of the function, 

procedure or method. 

30. While not defined in the PATI Act, effectiveness in section 30(1)(a) may be understood as 

the ability of the tests, examinations, investigations, inquiries or audits (or the procedure or 

method) to produce or lead to a result of some kind. If the function, procedure or method 

could still be used to achieve its purpose after disclosure of the record, reliance upon 

section 30(1)(a) may not be appropriate. 

Applying a harm test, 
sometimes called a 

‘prejudice test’, involves 
three considerations:  

 a specific kind of harm 

 how disclosure can 
cause this harm 

 the likelihood of this 
harm occurring. 
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31. Note that in some cases you may be claiming that disclosure will prejudice the specific 

function to which the requested records relates. In other cases, you may be claiming that 

disclosure will prejudice the relevant function more generally. In either situation, you must 

provide sufficient factual information to support a claim of prejudice. 

32. Remember to view the issue from the perspective that the disclosure of the requested 

records will be to the general public and not simply to the individual requester. This is 

because disclosure under the PATI Act cannot be made subject to any conditions restricting 

or governing its use.  

How disclosure can cause that harm 

33. You must be able to explain how disclosure will cause the harm; it cannot simply be a 

remote or hypothetical possibility. This requires explaining how the claimed harm is at least 

possible. You must describe the possible circumstances, or events, arising from disclosure 

that can lead to the harm. 

Example 

The purpose of a written licensing examination administered by a public authority 

is to ensure that the license holder has a minimum level of competency. If a PATI 

request is made for a blank copy of the examination, the public authority may 

explain that it falls within section 30(1)(a). This is because publicly disclosing a 

copy of this written examination that is used over and over again for each 

applicant would mean that individuals can simply memorise the answers. Passing 

this examination would then indicate that someone memorised answers, not that 

the person demonstrated the competency that the license is supposed to 

represent. 
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34. When explaining how harm will be caused, pay close attention to what disclosure of the 

record will actually reveal. 

35. Note that when you are responding to a request for records, you are required to consider 

removing exempt information and disclosing all non-exempt information. This may 

eliminate any concern about the prejudice claimed. 

Likelihood of the harm occurring  

36. The likelihood of the harm required in section 30(1)(a) is that the disclosure ‘could 

reasonably be expected to’ cause the specified harm. If you cannot show that the harm 

identified could reasonably be expected to occur, then the exemption is unavailable. Simply 

speculating is insufficient to justify the exemption. 

37. ‘Could reasonably be expected to’ requires you to distinguish between unreasonable 

expectations of harm and reasonable expectations of harm in light of all of the 

circumstances. 

38. Reasonable refers to what a reasonable person could expect considering all the 

circumstances of the case. You must decide between what is merely speculative, irrational 

or absurd and expectations that are likely, plausible or possible based upon real and 

substantial facts. A mere assertion or general prediction of harm without any supporting 

evidence is not sufficient to satisfy the requirement that the harm could reasonably be 

expected to occur. 

39. Note that the burden is on the public authority to show that disclosure could reasonably be 

expected to prejudice the effectiveness of the relevant function, procedure or method. In 

Example 

A request was made of a public authority for ten records outlining the business 

profiles of the different types of businesses that may be subject to audit by the 

authority. The authority granted access to the business profiles but excluded two 

parts of each record which related to (1) the details of factors considered by the 

authority when selecting a business for audit and (2) the audit tests used by the 

public authority based on the nature of the business.  

The authority had properly isolated the particular sections of each record which 

were exempt. It noted that in each case, the disclosure of the withheld sections 

could reasonably be expected to prejudice the effectiveness of future audits 

because if businesses knew which factors might trigger an audit, they could 

attempt to conceal those factors.    
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describing the anticipated prejudice, you should clearly set out how it could be expected to 

occur. It is not enough to simply assert that the prejudice could occur. You must show 

objective and reasonable evidence to support the claim of prejudice and the likelihood of it 

occurring. 

40. The stage of the relevant function’s process or the time when the records are being 

considered for release may have an impact on whether or not prejudice occurs. For 

example, the premature release of an inquiry report, either while the inquiry is still in 

process or the draft report is being commented on, might cause prejudice to that particular 

inquiry. It could provide premature indication of the findings before they have been 

reviewed and confirmed, and this could reasonably be expected to impact the ongoing 

participation with the inquiry. Once the inquiry is completed, though, it would be difficult to 

argue that disclosure would prejudice any participation with that inquiry. 

41.  In other cases, the fact that an investigation or inquiry is ongoing does not automatically 

mean that the release of the record could reasonably be expected to prejudice the 

effectiveness of the investigation or inquiry.  

 

42. Note that some methodologies or procedures may be in the public domain. In those cases, 

it will be difficult to support a claim that disclosure would prejudice the relevant function.  If 

the specific procedure or method was not in the public domain, it may be easier to argue 

that disclosure could prejudice their effectiveness in the future. 

43. A question may arise whether the procedures adopted for an investigation or inquiry relied 

upon assurances of confidentiality. A public authority may also argue that individuals may 

Example 

A request was made for an interim report drafted by Child and Family Services 

as part of a quality review of certain youth services offered through publicly-

funded grants. Child and Family Services refused to disclose the majority of the 

report on the basis that the review was ongoing. It argued that parents and 

youth had provided information in the report confidentially and would not do 

this again for future quality reviews if the interim report was provided. 

It was revealed, however, that the interim report only contained the data from 

the centres receiving the public funds. Although interviews may have been 

conducted of parents and youth, those comments were not yet included in the 

interim report. Its release, therefore, could not reasonably be expected to have 

any impact on whether parents and youth would cooperate with future quality 

reviews.  
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not cooperate in providing information, or might be less frank in their information, if the 

records containing their information were to be released. This may raise issues about 

whether the release of that information could reasonably be expected to prejudice the 

effectiveness of the investigation or inquiry, or prejudice the procedures used to conduct it. 

44. You must consider each case on its merits. Persons providing information to an investigator 

or inquiry are not always entitled to expect confidentiality. Factors that may be relevant 

include, for example, whether there are procedures in place to conduct the inquiry or 

investigation and if so, what they state; whether assurances of confidentiality were given 

and, if so, whether they were appropriate; whether the investigation or inquiry relates to an 

individual or a public authority; and the identity of the person providing the information. 

45. In many circumstances, there may be a general onus on public officers and others to 

cooperate in matters relating to their employment. In other cases, there may be statutory 

or regulatory obligations that require an individual to provide information for an 

investigation or inquiry. Again, each case must be considered based on its particular facts 

and circumstances. 

 

46. Note that when the relevant procedures or methods rely upon assurances of confidentiality, 

it may also be helpful to consider the exemption in section 26(1)(a) for information received 

in confidence. You may want to read our publication, Guidance: Information received in 

confidence exemptions (section 26), alongside this Guidance (see Appendix 1: Resources). 

Example 

A member of the public filed a PATI request for records obtained during the 

course of a completed audit to assess the effectiveness of a program. In 

response to the request, a public body claims that the records fall within section 

30(1)(a) because disclosing the records could reasonably be expected to 

discourage public authorities from fully cooperating with the audit process in 

the future.  

Under its governing legislation and regulations, the public authority has the 

power to compel participation with its audits. Under the circumstances of this 

particular request, the section 30(1)(a) exemption is unavailable. This is because 

even if the records from the finished audit were disclosed, the public authority 

could use its authority to compel participation in similar audits in the future, if 

necessary. Disclosure cannot reasonably be expected to prejudice the 

effectiveness of this audit function. 
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Questions to consider when applying the tests, examinations, investigations, inquiries or 
audits exemption 

47. When deciding whether the exemption for tests, examinations, investigations, inquiries or 

audits applies to a record (or part of a record), you may also want to consider the following 

examples of the type of questions that the Information Commissioner may consider during 

a review.  

 

What are the relevant tests, examinations, investigations, inquiries or audits? 

 What will be prejudiced by disclosure of the records? Is it a test, examination, 

investigation, inquiry, or audit, or the procedures or methods used for the conduct 

of these functions? 

 What is the specific test, examination, investigation, inquiry, audit, or the 

procedures or methods that would be prejudiced by disclosure? 

 Is the specific test, examination, investigation, inquiry, or audit conducted by your 

public authority? 

 Is it conducted on behalf of your public authority? If so, is there any evidence to 

show that these functions were conducted by a third party on behalf of your public 

authority? 

What is the specific harm and how can it occur? 

 What is the harm from disclosure on the effectiveness of the test, examination, 

investigation, inquiry, or audit or the procedures or methods? 

 Will disclosure harm the current or a future test, examination, investigation, inquiry, 

or audit? 

Note: 

The examples of questions, presented here (and with each exemption in this 

Guidance) may help you think through what to ask yourself as you decide if an 

exemption is appropriate. 

Not all of the questions will apply in every case and they are not an exhaustive list of 

every issue that might arise. You will need to decide what issues are relevant to the 

specific request you have.  
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 How can disclosure harm the effectiveness of the test, examination, investigation, 

inquiry, or audit or the procedures or methods? 

 

What is the likelihood of the harm occurring?  

 In light of all the circumstances, do you have a reasonable expectation that this 

harm will actually occur if the record is disclosed? 

 Does your public authority have a statutory power to ensure and protect the 

effectiveness of the relevant test, examination, investigation, inquiry, or audit or the 

procedures or methods used for the conduct of these functions (e.g., statutory 

power to compel parties to provide information for the purposes of an 

investigation)? 

 Is the specific test, examination, investigation, inquiry, audit or the procedures or 

method ongoing or has it been completed? 

 What facts or evidence form the basis of your reasonable expectation that the 

prejudice could occur? 

48. If you decide that disclosure could not reasonably be expected to prejudice the 

effectiveness of the relevant function, procedure or method, then the exemption in section 

30(1)(a) is unavailable.  

49. If you decide, instead, that disclosure could reasonably be expected to prejudice the 

effectiveness of the relevant function, procedure or method, then it falls within the 

exemption in section 30(1)(a). You must then consider the public interest test to determine 

whether the record must be disclosed. 

50. Applying the public interest test in the context of the operations of public authorities is 

discussed below at paragraphs 100-102. 
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Management functions – section 30(1)(b) 

51. Section 30(1)(b) exempts records from disclosure if it could reasonably be expected to have 

a significant, adverse effect on the performance by the public authority of any of its 

functions relating to management, including industrial relations and management of its 

staff. 

52. To withhold a record (or part of a record) under the exemption for management functions, 

you must show that: 

 you can identify the relevant management function involved; AND 

 disclosure could reasonably be expected to cause the specific harm in the 

exemption. 

53. The harm test in section 30(1)(b) requires that disclosure could reasonably be expected to 

have a significant, adverse effect on the public authority’s relevant management function. 

54. You must be able to show that the record meets each requirement in section 30(1)(b) for 

the exemption for management functions. Each requirement is discussed generally in the 

paragraphs to follow. 

Management Functions 

55. Section 30(1)(b) makes clear that industrial relations and management of a public 

authority’s staff fall within the category of ‘functions relating to management’. Beyond this, 

the management functions exemption does not explain what other activities fall within 

management functions. 

56. ‘Management functions’ cover a broad category of activities and may include:  

 strategic planning 

 the management of financial resources 

 the management of operational matters, including reviewing how those operations 

are carried out and devising and testing new methods of conducting the operations 

by using pilot projects 

 investigating complaints against the public authority, its staff and contractors 

 attending to complaints from or about members of staff 
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57. In general, this exemption is limited to a public authority’s internal management of its 

routine operations.  

58. The facts and circumstances of each case are always relevant in identifying whether a 

particular activity of public authority relates to its management functions.  

Understanding the harm test for the management functions exemption   

59. The harm test for the management functions exemptions requires that disclosure ‘could 

reasonably be expected to have a significant, adverse effect on the performance of the 

public authority’s management functions’, identified above. If disclosure is not like to cause 

this specific harm then the exemption is not available. 

60. Working through the requirements of the harm test is an exercise of judgment. You must 

evaluate the nature of the identified harm, how that harm would be caused, and the 

likelihood of it occurring. At each step, you should support your conclusion with evidence. 

Specific harm: significant, adverse effect on 

management functions 

61. A ‘significant, adverse effect’ is not defined in the 

PATI Act. The ordinary plain English meaning of 

adverse effect is bringing about an unfavourable 

or harmful result. Further, the adverse effect 

must be ‘significant’, which requires more 

damage than the ‘prejudice’ standard in section 

30(1)(a), above. 

62. Showing a ‘significant, adverse effect’ requires 

you to assess the degree of importance or 

significance of the claimed adverse effect. You 

need to show not only that the potential adverse 

effect will be more than trivial, but that it rises to 

a level of a ‘significant’ adverse effect. 

 

Applying a harm test, 
sometimes called a 

‘prejudice test’, involves 
three considerations:  

 a specific kind of harm 

 how disclosure can 
cause this harm 

 the likelihood of this 
harm occurring. 
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How disclosure can cause that harm  

63. You must be able to explain how disclosure will cause the harm; it cannot simply be a 

remote or hypothetical possibility. This requires explaining how the claimed harm is at least 

possible. You must describe the possible circumstances, or events, arising from disclosure 

that can lead to the harm. 

Likelihood of harm occurring 

64. The likelihood of the harm required is that the disclosure ‘could reasonably be expected to’ 

have a significant, adverse effect on the public authority’s management functions. If you 

cannot show that this harm could reasonably be expected to occur, then the exemption is 

unavailable. Simply speculating is insufficient to justify the exemption. 

65. ‘Could reasonably be expected to’ requires you to distinguish between unreasonable 

expectations of harm and reasonable expectations of harm in light of all of the 

circumstances. 

66. Reasonable refers to what a reasonable person could expect considering all the 

circumstances of the case. You must decide between what is merely speculative, irrational 

or absurd and expectations that are likely, plausible or possible based upon real and 

substantial facts.  

67. A mere assertion or general prediction of harm without any supporting evidence is not 

sufficient to satisfy the requirement that the harm could reasonably be expected to occur. 

Example 

A public authority retrieved records in response to a PATI request. It learned that 

some of the records contain links to its internal files on its servers. The public 

authority decided to redact the links under section 30(1)(b) to prevent 

unauthorized access to its internal IT system and confidential and sensitive 

information, including witness statements it collected as part of investigations it 

conducted.  

If the public authority can show that disclosure of the links could reasonably be 

expected to facilitate an unlawful attempt to access its IT system, the public 

authority was correct to rely on section 30(1)(b). This is because disclosure could 

reasonably be expected to have a significant, adverse effect on the management 

of its IT security. 
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68. Note that the burden is on the public authority to show that disclosure could reasonably be 

expected to have a significant, adverse effect on public authority’s performance of any of its 

functions relating to management.  

69. In describing the anticipated significant adverse effect, you should clearly set out how it 

could reasonably be expected to occur. You must show objective and reasonable evidence 

to support the claim of significant adverse effect and the likelihood of it occurring. 

Questions to consider when applying the management functions exemption 

70. When deciding if the management functions exemption applies to a requested record (or 

part of a record), you may also want to consider the following examples of the type of 

questions that the Information Commissioner may consider during a review.  

 

Does the affected function(s) relate to management of your public authority? 

 What function of your public authority will be affected by disclosure? 

 Does the function you identified relate to industrial relations or management of 

staff? Why? 

 If it is not a function related to industrial relations or management of staff, why do 

you consider it to be a management function? Examples of management functions 

are management of financial resources, strategic planning, management of 

operations, and investigating complaints made against the public authority and staff 

members.  

What is the specific harm? 

 What adverse effect could occur as a result of disclosure? 

Note: 

The examples of questions, presented here (and with each exemption in this 

Guidance) may help you think through what to ask yourself as you decide if an 

exemption is appropriate. 

Not all of the questions will apply in every case and they are not an exhaustive list of 

every issue that might arise. You will need to decide what issues are relevant to the 

specific request you have.  
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 Is the adverse effect significant or merely trivial? Why do you consider the adverse 

effect to be significant?  

 Can you provide evidence to support your views?  

What is the likelihood of the significant adverse effect occurring? 

 In light of all the circumstances, do you have a reasonable expectation that this 

harm could actually occur if the record is disclosed? 

 Is the requested information current? If not, how old is it? 

 Would the lapse of time help prevent the significant, adverse effect from occurring?   

71. If you decide that the record does not relate to management functions or that the harm test 

is not met, then the management function exemption is unavailable.  

72. If you decide, instead, that the record relates to management functions and the harm test is 

met, the information falls within the management function exemption. You must then 

consider the public interest test to determine whether the information must be disclosed. 

73. Applying the public interest test in the context of the operations of public authorities is 

discussed below at paragraphs 100-102. 
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Ongoing negotiations – section 30(1)(c) 

74. Section 30(1)(c) exempts information from disclosure if its release could reasonably be 

expected to disclose positions taken (or to be taken) or plans, procedures, criteria or 

instructions used or followed (or to be used or followed) for the purpose of any ongoing 

negotiations by or on behalf of the Government or a public authority.  

75. To withhold a record (or part of a record) under the exemption for ongoing negotiations, 

you must identify:  

 the relevant ongoing negotiation; AND 

 the relevant positions taken (or to be taken) or plans, procedures, criteria or 

instructions used or followed (or to be used or followed) for the purpose of ongoing 

negotiations by or on behalf of the Government or a public authority; AND 

 explain how access to the record could reasonably be expected to disclose it.  

Negotiations 

76. The Oxford Dictionary of English defines ‘negotiation’ as ‘discussion aimed at reaching an 
agreement’. It goes on to define the verb ‘negotiate’ as to ‘obtain or bring about by 
discussion’ or to ‘try to reach an agreement or compromise by discussion’. 
 

77. The facts and circumstances of each case are always relevant for determining that a 

negotiation is ongoing. Factors which indicate that a negotiation is ongoing include: 

 an opening position with a view to furthering the negotiation;  

 the presence of a proposal for settlement or compromise; 

 indications of a negotiating strategy or ‘fallback’ position; or 

 the presence of information created, or advice taken, for the purposes of 

negotiations.  

78. Note that the PATI Act requires that the negotiation in question is ongoing. Although it 

speaks to ‘positions to be taken’ and ‘plans, procedures, criteria or instructions used or 

followed, or to be used or followed’, the future reference is to the future of ongoing 

negotiations. As such, past negotiations and future negotiations are not covered by this 

exemption. 

79. For section 30(1)(c) to apply, the ongoing negotiations have to be by the Government or a 

public authority. The ongoing negotiation does not have to involve the public authority 
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receiving the PATI request, but may involve any public authority if the position, plan, etc., 

belongs to that public authority or those acting on its behalf. 

80. Section 30(1)(b) can also apply to ongoing negotiations by a third party, as long as these 

negotiations are conducted on behalf of the Government or a public authority. In that case, 

you may need to establish the nature of the relationship between the Government or a 

public authority and the entity conducting the negotiations on its behalf. The fact that an 

entity is conducting a negotiation on behalf of the Government or a public authority may be 

shown by a contract, statement of work or other document setting out the terms of the 

engagement.  

Positions, plans, procedures, etc., for the purpose of the ongoing negotiations 

81. After identifying the relevant ongoing negotiation, you must then identify the position 

taken or to be taken, or the plan, procedure, criteria or instruction that could reasonably be 

expected to be revealed by disclosure of the record. 

Understanding the harm test for the ongoing negotiations exemption 

82. The harm test for the ongoing negotiations exemption 

requires that disclosure ‘could reasonably be expected’ to 

reveal positions taken or to be taken; or plans, procedures, 

criteria or instructions used or followed, or to be used or 

followed. If disclosure is not reasonably expected to cause 

this specific harm, the exemption is unavailable.  

83. Working through the requirements of the harm test is an 

exercise of judgment. You must evaluate the nature of the 

identified harm, how that harm would be caused, and the 

likelihood of it occurring. At each step, you should support 

your conclusion with evidence. 

Specific harm: disclosure of positions, plans, procedures, 

criteria or instructions  

84. The disclosure of the records must reveal the position 

taken (or to be taken) or the plans, procedures, criteria or 

instructions used or followed (or to be used or followed) by the Government or public 

authority, or on behalf of them, in an ongoing negotiation.  

85. The harm only requires disclosure of this information. It does not require disclosure to 

cause any prejudice or adverse impact upon the positions, plans, etc., or the outcome of 

ongoing negotiations. 

Applying a harm test, 
sometimes called a 

‘prejudice test’, involves 
three considerations:  

 a specific kind of harm 

 how disclosure can 
cause this harm 

 the likelihood of this 
harm occurring. 
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How disclosure can cause that harm  

86. You must be able to explain how disclosure will cause the harm; it cannot simply be a 

remote or hypothetical possibility. This requires explaining how the harm claimed is at least 

possible. You must describe the possible circumstances, or events, arising from disclosure 

that can lead to the harm. 

87. Note that the positions, plans, procedures, criteria, or instructions in negotiations are 

different than the outcome of negotiations. A record might reveal the outcome of a 

negotiation, but not necessarily disclose the positions taken or reveal plans or procedures 

used for the purpose of the negotiation. 

88. It is also important to distinguish disclosure of the existence of a fact from the disclosure of 

a position or plan used for the purposes of ongoing negotiations.  

    

Likelihood of harm occurring 

89. The likelihood of the harm required for the ongoing negotiations exemption is that 

disclosure ‘could reasonably be expected to’ reveal the positions, plans, etc. If you cannot 

show that the harm identified could reasonably be expected to occur, then the exemption is 

unavailable. Simply speculating is insufficient to justify the exemption. 

90. ‘Could reasonably be expected to’ requires you to distinguish between unreasonable 

expectations of harm and reasonable expectations of harm in light of all of the 

circumstances. 

91. Reasonable refers to what a reasonable person could expect considering all the 

circumstances of the case. You must decide between what is merely speculative, irrational 

Example 

A PATI request was filed for records regarding a company’s services that have 

been used by a public authority in the past five years. The public authority refused 

the access to the records under section 30(1)(c), including to records which 

merely contain information regarding the past use of the company’s services. The 

public authority explained that it relied on section 30(1)(c) because it is currently 

in the process of renegotiating its contract with the company.  

In this case, the public authority’s reliance on section 30(1)(c) for the records 

about past services is unjustified because the use of the company’s service in the 

past is simply a fact. 
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or absurd and expectations that are likely, plausible or possible based upon real and 

substantial facts.  

92. A mere assertion or general prediction of disclosure without any supporting evidence is not 

sufficient to satisfy the requirement that the disclosure could reasonably be expected to 

occur. 

93. Note that the burden is on the public authority to show that disclosure of the position, plan, 

procedure, etc., could reasonably be expected to occur through release of the record.  

94. Normally, this will be obvious from the content of the record. However, if the record itself 

does not contain the position, plan, procedure, etc., then you will have to demonstrate how 

release of the record could reasonably be expected to disclose the position, plan, 

procedure, etc., to justify not disclosing the record under this exemption. You must show 

objective and reasonable evidence to support the claim that the position, plan, procedure, 

etc., of an ongoing negotiation will be revealed.  

95. When you are considering whether a position, plan, procedure, etc., could reasonably be 

expected to be disclosed by the granting of access to the record, you must consider what 

information is already in the public domain.  If the information is already in the public 

domain, this exemption is unavailable. 

Questions to consider when applying the ongoing negotiations exemption  

96. When deciding if the ongoing negotiations exemption applies to a requested record (or part 

of a record), you may also want to consider the following examples of the type of questions 

that the Information Commissioner may consider during a review.  
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What are the ongoing negotiations to which this record relates? 

 What negotiations do the records relate to? What is the subject-matter of those 

negotiations? 

 Are they negotiations by the Government or a public authority? 

 Are the negotiations conducted on behalf of the Government or a public authority? 

How can you show this?  

 Are the negotiations ongoing? How did you determine this?  

 What stage are the negotiations at? 

What is the position, plan, procedure, criteria or instruction at issue? 

 Can you identify the position, plan, procedure, criteria or instruction at issue?  

 Is this position, plan, procedure, criteria or instruction currently being used or 

followed, or will it be used or followed in the future, for the ongoing negotiations? 

How will disclosure of the record reveal the position, plan, procedure, criteria or instructions? 

How likely is it this to happen? 

 Will disclosure reveal the position, plan, procedure, criteria or instructions, or will it 

only reveal the outcome or the existence of facts? 

 Is the position, plan, procedure, criteria or instruction clear from the face of the 

record?  

 If not, can you explain how disclosure of the record will reveal the position, plan, 

procedure, criteria or instruction?  

 Would release of the record reveal anything further about the position, plan, 

procedure or criteria that is not already known by the public? 

Note: 

The examples of questions, presented here (and with each exemption in this 

Guidance) may help you think through what to ask yourself as you decide if an 

exemption is appropriate. 

Not all of the questions will apply in every case and they are not an exhaustive list of 

every issue that might arise. You will need to decide what issues are relevant to the 

specific request you have.  
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97. If you decide that no ongoing negotiations are involved, or that the disclosure will not 

reveal the relevant position, plan, procedure, etc., then the information must be disclosed 

unless another exemption applies. 

98. If you decide, instead, that ongoing negotiations are involved and the record will disclose a 

position, plan, criteria or instruction which is or will be used in the ongoing negotiation, the 

information falls within the ongoing negotiations exemption. You must then consider the 

public interest test to determine whether the information must be disclosed. 

99. Applying the public interest test in the content of the operations of public authorities is 

discussed below at paragraphs 100-102. 
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The public interest test: in the context of the operations of public 
authorities 

100. The public interest test applies to all of the categories of exemptions under section 30 

for the operations of public authorities. This means that even if you find that the exemption 

applies, you must go on to apply the public 

interest test to decide whether the record should 

still be disclosed. The public interest test is set out 

in section 21 of the PATI Act and regulation 2 of 

the PATI Regulations.  

101. Under the public interest test, the information 

contained in a record must be released unless the 

public interest in maintaining the exemption 

outweighs the public interest in disclosing it. You 

may refer to our publication, Guidance: the Public 

Interest Test, for general help on applying the 

public interest test and determining where the 

balance of public interest lies.  

102. In the context of the exemptions for the operations of the public authorities, the public 

interest test will often involve weighing the possible harms caused by disclosure against the 

likely benefit to the wider public. The public interest factors discussed below are not the 

only ones to consider, but they are provided to illustrate the approach you may want to 

consider in the context of the operations of public authorities:  

 furthering the public’s knowledge about how a public authority carries out its 

regulatory and governance functions, and strengthening the ability of the public to 

form an opinion about whether those functions are being properly discharged; 

 promoting openness and transparency about decisions taken by public bodies; 

 enhancing public understanding of the reasons for courses of action taken by a 

public body; and 

 furthering openness around public spending. 

 

The public interest 
is not the same as 

‘what interests  
the public’. 
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More information 

103. Appendix 1 lists select resources and cases from other jurisdictions. They are provided for 

illustration and are not intended to be a statement of the law in Bermuda, or to replicate 

independent legal advice. 

104. Appendix 2 cites the exemption as it appears in the Public Access to Information (PATI) 

Act 2010 at the time of this Guidance’s publication. A complete and up-to-date version of 

the PATI Act is available at www.bermudalaws.bm.  

105. If you need any more information about this Guidance or have an inquiry about any other 

aspect of the PATI Act, or public access to information generally, please contact us:  

 

 

   
Valerie T. Scott Building 
60 Reid Street 
Hamilton, HM12 
Bermuda 

 

(441) 294-9181  |  info@ico.bm  | ww.ico.bm  

  

http://www.bermudalaws.bm/
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Appendix 1: Select Resources 

Other related ICO Exemption Guidances 

The public interest test (section 21) 

Information received in confidence exemptions (section 26) 

These, and other, Information Commissioner’s Guidances are available on our website, 

www.ico.bm. Hardcopies are available from our office, Valerie T. Scott Building, 60 Reid Street, 

Hamilton HM 12. 

 

Illustrative decisions from other jurisdictions 

Decisions by Information Commissioners, Information Tribunals, and the Courts of other 

Commonwealth jurisdictions are not binding in Bermuda (although some may be viewed as 

persuasive). There are also differences between the PATI Act and the freedom of information 

laws in other countries. As a result, the decisions summarised below are not directly applicable 

here, but provide an illustration of how public access to information laws—and exemptions i 

particular—operate. 

 

Reference Parties Citation Summary 

Tests, 
examinations, 
investigations, 
inquiries or 
audits 

Mr. X and the 
Office of the 
Revenue 
Commissioners 

Case No. 99199 (2001) 
(Irish Information 
Commissioner) 

The Information Commissioner accepted 
that disclosing the Business Trade Profiles, 
which are used to assist with auditing tax 
returns would prejudice a method 
employed for the conduct of audits by the 
Revenue Commissioners auditors.  

Mr. AAJ and the 
Office of the Civil 
Service 
Commissioners 

Case No. 98023 (1998) 
(Irish Information 
Commissioner) 

The Information Commissioner considered 
whether disclosure of the records sought 
could reasonably be expected to prejudice 
the effectiveness of tests or examinations 
for the selection of a Senior Investigator. 
The main concern of the Office of the Civil 
Service Commissioners (OCSC) was that 
disclosure would reveal some key 
performance indicators. The Information 
Commissioner noted that the OCSC did not 
elaborate its argument. But even if it did, 
disclosure could not reasonably be expected 
to cause the claimed harm because the 
responsive records only contained little 
more than a brief explanation of the 

http://www.ico.bm/
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selection panel’s assessment and the mark 
awarded to a candidate. 

AB Solicitors and 
University College, 
Dublin 

Case No. 070155 
(2007) (Irish 
Information 
Commissioner) 

The requester asked for records related to 
examinations that they took. The 
Information Commissioner accepted the 
University’s argument that disclosure would 
increase the risk of ‘undeserving candidates 
gaining prior access to correct answers 
through the dissemination of the question 
pool’ prior to their sitting the examinations 
and that the University’s ability to examine 
the factual knowledge of candidates would 
be undermined. The additional information 
provided by the University, including that 
the assessments were drawn from a pool of 
validated questions, the question pool was 
finite, and that some of the questions would 
be used again in future assessment, helped 
the University to make a convincing case. 

Management 
functions 
 

Mr. John Burns 
and the 
Department of 
Education and 
Science 

Case No. 98099 (2000) 
(Irish Information 
Commissioner)  

The Information Commissioner concluded 
that ‘management function’ includes 
management of operations, including 
review how those operations are carried 
out, and devising and testing new methods 
of conducting the operations through the 
use of pilot projects. The Information 
Commissioner also accepted that the 
exemption on management function is not 
aimed solely at investigations, inspections 
or evaluations now in progress but may also 
cover similar exercises in the future. 

Ms Valerie Hanley 
and the Arts 
Council 

Case No. 150421 
(2016) (Irish 
Information 
Commissioner) 

Parts of the records being sought are links 
to the Council’s internal computer files. The 
Information Commissioner accepted that 
disclosure of the links could reasonably be 
expected to have a significant adverse effect 
on the Council’s security of information 
technology functions. The Information 
Commissioner also accepted that the 
security of information technology functions 
fall within the scope of ‘management 
function’ referred to in the exemption. 

Ongoing 
negotiations 

Mr. Martin Wall, 
the Sunday 
Tribune 
newspaper and 
the Department of 
Health and 
Children 

Case No. 98078 (1999) 
(Irish Information 
Commissioner) 

In this case, the Department argued that 
disclosure of the existence of unfunded 
posts could cause industrial relations 
problems and public confusion. The 
Information Commissioner did not accept 
that releasing this information amount to 
disclosure of a position taken or plans, 
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procedures, criteria or instructions used of 
followed for the purpose of any 
negotiations carried on or to be carried on. 
The Information Commissioner also found 
that information relating to actual 
expenditure, budget variances, steps 
already taken to keep within budget was not 
information relating to positions under this 
exemption. 

The Sunday 
Tribune and the 
Department of 
Finance 

Case No. 99454 (2002) 
(Irish Information 
Commissioner) 

The records being sought were relating to 
the findings and recommendations of a 
report drawn by a consultant. According to 
the Department of Finance, the exemption 
applied because the recommendations set 
out the parameters by which the 
Department and the relevant Ministers 
make decisions in relation to the pay of 
certain Chief Executives. The Information 
Commissioner did not find the exemption to 
be applicable because the negotiating 
position of the relevant Ministers was 
already known. 

Mr X and the 
Department of 
Finance 

Case No. 100279 
(2013) 

The records sought provided an estimate of 
the cost of a project and gave the view of 
the Department of Finance on possible 
sources of funding for the project. The 
Information Commissioner agreed that the 
records detailed the proposals considered 
to be relevant to the completion of the 
project which would be subject to 
commercial negotiation and public tender. 
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Appendix 2: The exemptions 

Operations of public authorities – section 30  

(1)  Subject to subsection (2), a record is exempt if its disclosure could reasonably 

be expected to—   

(a) Prejudice the effectiveness of tests, examinations, investigations, 

inquiries or audits conducted by or on behalf of the public authority 

concerned or the procedures or methods employed for the conduct of 

those tests, examinations, investigations, inquiries or audits;  

(b) have a significant, adverse effect on the performance by the public 

authority of any of its functions relating to management (including 

industrial relations and management of its staff); or  

(c) disclose positions taken, or to be take, or plans, procedures, criteria or 

instructions used or followed, or to be used or followed, for the 

purpose of any ongoing negotiations by or on behalf of the 

Government or a public authority.  

 

(2) A record shall be disclosed if disclosure of it is in the public interest. 
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