Information Commissioner’s Virtual Quarterly Briefing
Thursday, 15 September 2022 at 10:00am
Topic: PATI Procedures

Welcome & Introductions
Thank you to everyone for attending today and taking the time to focus on developing good PATI practices.
Today's briefing focuses on three procedural issues that we have seen in our reviews over the last few months.
We identified these as important to discuss with Information Officers and other individuals who work on
responding to PATI requests. We will divide our time between the three topics and I will ask for questions during
each discussion, as well as at the end.
As a reminder for new participants, the Information Commissioner has a 3-part mandate. First, the Information
Commissioner promotes awareness of the rights, under the provisions of the PATI Act. Second, the Information
Commissioner provides guidance to public authorities on their obligations under the PATI Act. This includes
these Quarterly Briefings, where presentation slides and presenter's notes are published on the ICO website.
Third, the Information Commissioner conducts reviews of public authorities' decisions on PATI requests.
Remember, your work with the PATI Act is part of a larger good governance effort to increase accountability
and build public trust. It is also consistent with the Government's Reform Plans, including increased
communications between public authorities and greater transparency about decision making. We encourage
you to approach this work with a growth mindset that seeks out opportunities for practice improvements that
benefit you, your public authority and the public.
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Let's begin with a quick overview of procedures and why they matter.
During an Information Commissioner's review, the ICO considers what the internal review decision actually
decided (generally, whether it was to deny or grant a PATI request). We also consider how that decision was
made.
The procedural issues involve the 'how'. Who made the decision? When was the decision made? How was it
communicated? Were third parties notified? And so on.
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For any of you involved in providing services, conducting evaluations or investigations or granting entitlements,
you likely already appreciate the impact and value of good procedures.
When it comes to the public rights under the PATI Act, good procedures support a robust and appropriate right
of access. They help ensure that the public receives access to the records in a timely manner, or that that the
right records are located. Good procedure also ensure that a requester knows how to ask for an internal review
or an Information Commissioner's review.
In additional to benefiting the public and PATI requesters, good procedures have a great deal of benefit for
public authorities. Most importantly, following the procedures laid out in the PATI Act, the Minister's Practice
Code and ICO guidances mean that public authorities can be more efficient when processing a PATI request.
Efforts by the Information Officer or Head of Authority are ones required by the PATI Act and work is done
correctly the first time, from a procedural perspective.
Finally, good procedure offers a roadmap of an established process that gives guidance to Information Officers
and Heads of Authority. As an Information Officer, if you begin by turning to the Practice Code, you will discover
a roadmap of steps to take as you handle a PATI request. Good procedures ensure that you are following the
requirements of the PATI Act. For example, if you use the template for an acknowledgement or decision letter,
the template is designed to provide the requester with the various notices required by the PATI Act, such how
to exercise the right to an internal or Information Commissioner's review.
Ultimately, good procedures benefit all stakeholders in the PATI process.
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Now we can turn to Conflicts of Interests.
Some of you may have already encountered the question of what to do when concerns about a conflict arise.
We have certainly seen these concerns raised in reviews before the Information Commissioner and have
provided guidance on how to proceed under various scenarios.
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A concern about a conflict of interest may be raised by a PATI requester, or even by individuals within the public
authority.
A conflict of interest involves concerns that an Information Officer or Head of Authority has an individual interest
in either the records that fall within the PATI request, or with the subject matter of the PATI request. And that
this individual interest may influence or affect their judgment or decision making on the PATI request.
For example, a public authority may receive a PATI request for a memo recommending a course of action that
was authored by a policy analyst and approved, and then submitted to a Minster by a Permanent Secretary. If
the Ministry Headquarters receives a PATI request for that memo, a requester may try to argue that the
Information Officer (who is the policy analyst) or the Head of the Authority (who is the Permanent Secretary)
are too biased or involved in the records to make a decision about disclosing it.
It can also arise when a PATI requester has a history with the public authority and questions whether the PATI
decision makers can deal fairly with their request in light of this.
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Essentially, the PATI Act designates two individuals as the sole decision makers: the Information Officer and the
Head of the Authority.
These individuals are not expected to view the PATI request independently from their role within the public
authority.
The PATI Act addresses potential concerns about bias or conflict through an independent review by the
Information Commissioner. The Information Commissioner is the arms' length decision maker who provides
assurance to the PATI requester and the public that someone outside the public authority has reviewed the
decision making.
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Particularly in small jurisdictions, questions may arise about conflicts of interests. We have some very small
public authorities, some with only a handful of individuals. Often individuals will have some relation to the
records or the subject matter of the request.
The PATI Act places confidence in the ability of the Information Officers and Head of Authority to conduct their
work in a professional manner consistent with the role and responsibilities.
If the PATI requester or public needs reassurance that bias did not influence a decision, the Information
Commissioner's independent review is available.
PATI requesters have raised concerns about conflicts of interest since the PATI Act went into effect in 2015.
Even more recently, a public authority has raised concerns that the head of authority was conflicted because
the records discussed the individual and the ICO advised that the head of authority is still expected to conduct
the internal review.
The lesson is that the public authority decision makers under the PATI Act should continue to carry out their
responsibilities.

Applying extensions of time under the PATI Act can sometime lead to confusion and unnecessary missteps.
The statutory requirements under section 15 of the PATI Act are straightforward so let’s go through a refresher
on applying them.
First, an extension of up to six weeks is available and only during the initial handling of the PATI request.
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Under section 15 of the PATI Act, the Information Officer needs to get the Head of authority's opinion that an
extension is required for one of two reasons:
1. There is insufficient time to consider the third party representations or complete consultation on the
public interest. For example, perhaps a third party has responded with more complicated submissions
than expected. Or third party notifications may have been sent at the last minute and you are waiting
for a response or for a reasonable time for a response to pass, or
2. The Head of Authority may also view that responding to the request would either substantially OR
unreasonably interfere with the day-to-day operations of the public authority. Note here that it is one
or the other. If processing the request would be BOTH a substantial and unreasonable burden, then an
administrative denial for a burdensome request may be considered.
For an extension, it may be that it will be very time consuming to process the request (so a substantial
burden) but it is reasonable to still do so. This could be because of the importance of the records to the
broader public interest. It could also arise because the burden is due to the public authority's poor record
keeping.
Section 14.11 of the Practice Code also explains how to apply an extension of time.
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A few specific practice points about extensions of time:
An extension of time is not available during the internal review stage.
If a Head of Authority is running out of time to issue a decision, this can be explained to the Applicant. The Head
of Authority must go ahead an issue their decision based on what they have at hand. Know that the Head of
Authority and public authority can continue processing the request. This could help avoid an Information
Commissioner's review or assist the public authority if the PATI requester seeks an Information Commissioner's
review.
For example, if the Head of Authority ran out of time to ensure that a new location was searched for records,
this can be explained to the Applicant. Perhaps the public authority can provide an update out of time to the
PATI requester and avoid an Information Commissioner's review.
Real time documentation of your supporting information and reasoning is much easier than trying to recreate
the steps you have taken at a later point in time.
Remember that both reasons for an extension of time, you need documentation of Head’s opinion (an email is
fine).
For third party or public interest consultation grounds, you need:
1. Documentation of communication with third parties (emails sent, phone notes) or parties contacted for
public interest consultation
For reliance on 'substantial' or 'unreasonable' interference, you need:
1. At least an estimate of the number of records or the breadth of locations that need to be searched. This
could include screenshots showing results of email folder search or an explanation of the complexity of
the records that require substantial work to process (redact, consider exemptions, etc.).
2. An estimate of the hours required to complete the work
3. A note on how it would interfere with the public authority’s day-to-day operations
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Remember that only six weeks' extension is permitted. It might be taken as one six-week extension. We have
also seen public authorities take two separate three-week extensions.
At the end of the 6-week extension, the initial decision must be issued based on the information or
documentation that the Information Officer has at the time. It is fine to communicate to the PATI requester any
additional work that the Information Officer is continuing. A PATI requester may wait to seek an internal review
if the work is ongoing. Or if the PATI requester asks for an internal review, the IO’s work can then be given to
the Head of Authority and be incorporated into the internal review decision.
The last point is to remember to tell the PATI requester that an extension is sought BEFORE the initial deadline
passes.
If you are trying to identify or keep track of deadlines, you may find the PATI Tracking system, run by the
Government, to be a helpful tool. It will automatically calculate your deadlines and provide reminders of due
dates. The ICO also has a timeline calculator on our website that you may find helpful.
Finally, remember that after the 2014 amendments to the PATI Act, the general timeframe under the PATI Act
is 6 weeks. The older versions of the PATI Act state 28 days.

The Schedule to the PATI Act identifies the head of authority for purposes of the PATI Act, and the designation
of the head may not be entirely intuitive for everyone:
1. For Government departments, the head is not the department head or director. The head of a
government department is the Permanent Secretary with responsibility for that department. When
ministries are reorganised, the head of the department for purposes of the PATI Act may change to a
new Permanent Secretary.
2. For quangos, the head is not the executive officer, such as the CEO, but is the Chair of the Board. For
statutory boards and committees, the head is also the Chairperson.
Keeping this in mind, the misidentification of the correct head of authority can arise in a number of ways.
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Let’s go through a few scenarios and how they are resolved.

1. We have had a few cases arise where the PATI requester has sent an internal review to the wrong person,
who was not the head of authority. The internal review request might be sent to the CEO of a quango,
rather than the chairperson. Or it may be sent to the department head, rather than the relevant
Permanent Secretary.
If the PATI requester has misdirected their request for an internal review to the wrong person within the
public authority, we will view the public authority as having received it and the deadline for responding
starts on this date of receipt. It is the responsibility of the individual within the public authority who
received the request for an internal review to ensure that it is forwarded to the head of authority’s
attention.
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2. In other cases, the PATI requester may send their request for an internal review to someone who is not
a part of the public authority, for purposes of the PATI Act. These situations tend to arise when the
relationship between various public authorities is not entirely clear to the public. For example, a
statutory board may share an Information Officer with the relevant government department, with the
Information Officer being a public officer in the department. The PATI requester may then send a request
for an internal review only to the department head. The department head is not part of the statutory
board, and, in this situation, a valid request for an internal review has not been received by the board.
The public authority is not under any obligation to Act.
3. More recently, we have reviews where the wrong leader has completed and issued the internal review
decision. For example, we have several reviews where the CEO of a quango has issued an internal review
decision to a PATI requester, in good faith that they were complying with the PATI Act. Under the Act,
this is not an ‘internal review’. If tasks are delegated to someone other than the head of authority, this
does not change the individual designated as the Head. For example, a Board Chair made delegate
drafting the internal review decision to the CEO of a quango. In that situation, the Board Chair must still
issue the internal review decision.
We will usually ask the head of authority whether they wish to adopt the existing decision as their
internal review decision to avoid further delay or burden. In the example just given, it means that if the
CEO issued the decision, we will ask the Board Chair if they wish to adopt the decision as their internal
review decision.

To avoid a request for an internal review being misdirected to the wrong head of authority, Information Officers
can take several steps, see the discussion in the ICO’s April 2022 Monthly Roundup. This includes when
acknowledging a PATI request and issuing an initial decision, making sure to inform the PATI requester exactly
how they can submit a request for an internal review – and you may want to double check the Schedule to the
Act to ensure that you have correctly identified your public authority’s Head of Authority.
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We cannot address every scenario that may arise when you are handling a PATI request – each PATI request
must be dealt with based on the specific request and the circumstances that surround it. But we can identify a
set of resources that you can use to answer your questions when they arise and help guide your practice.

Plenty of resources are available to support your PATI work, and you can think of this as your 'toolbox'.
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First, your toolbox includes the Minister's Practice Code on the Administration of the PATI Act. I commend the
Cabinet Office team members who worked on creating the Practice Code and it is an invaluable resource.
The Practice Code explains a public authority’s responsibilities under the PATI Act and the specific duties of
different roles. If Information Officers follow the guidance in the Practice Code, they will greatly increase their
success in handling a PATI request. During reviews, I will look to see that public authorities have followed the
Practice Code, because it has been published and available for some time now.
The Practice Code is also useful for heads of authorities who may find themselves conducting an internal review.

The second resource in your toolbox comes from the ICO. The ICO has issued guidances on key provisions in
the PATI Act, The presentations from other IC Quarterly Briefings are available. You can also review the ICO's
own Guidelines for Responding to PATI requests.
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It is the ICO's internal policy and processes for implementing the Practice Code., written by the ICO information
officer with other information officers in mind. You might find helpful practice tips in it.
You may also call or email the ICO with inquiries about what the provisions of the PATI Act mean.

Finally, your toolbox includes the PIPA/PATI Unit. They have an intranet site, housing their resources, the PATI
Tracking System (which, once you input a request's details, can give you reminders for different deadlines), and
their training offerings.

Finally, we want to share our upcoming Briefing dates and topics with you.
Thank you to everyone who attended and also thank you to the ICO Investigation Officers who have been
tracking various procedural topics that they thought would be beneficial to discuss today.
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You will receive a feedback survey after this session. We appreciate your input on making the briefings more
effective and helpful.
Again, thank you and enjoy the rest of your day and upcoming long weekend.
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